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Preface
Friends of the Capital Crescent Trail (FCCT), the Town of Chevy Chase ("the Town"),
Community Associations across two counties, individual residents, and others have formally
raised concerns about the effects of the proposed Purple Line light rail project on their
environment and their own management of activities in their communities. Uncontrolled
stormwater runoff and the pollution it carries into our streams and the Chesapeake Bay is one of
the most serious problems that the State of Maryland as well as the affected Counties, Towns,
landowners and residents face. The polluting and scouring impacts of runoff also poses serious
threats to protected resources, including water quality and three species listed as endangered by
Maryland (the Kenk's and Sextarius amphipods) and the Federal government (Hay's Spring
amphipod) whose freshwater seep habitats occur close to, and downhill or downstream from, the
proposed Purple Line.
Based on all indications, including from materials in the Final Environmental Impact Assessment
(FEIS) itself and from materials obtained through a Maryland Public Information Request, it
appeared that stormwater runoff and hazardous water pollution that would be caused by the
Purple Line would be likely to affect people living in the areas of the Purple Line and far
downstream as well but the serious questions of how much and how it might be controlled had
been left unanswered in the Environmental Impact Statement process or thereafter. It also
appeared that parks, including Rock Creek Park, wetlands and federal waters would be used,
dredged, and filled to a significant extent, requiring strict scrutiny from the relevant agencies at
all levels of government.
Therefore, Friends of the Capital Crescent Trail developed this study to fulfill the following
objectives overall, while focusing in greatest detail on the areas closest to the Capital Crescent
Trail's Georgetown Branch:
1. Determine the likely range of potential impacts of the Purple Line light rail
proposal on stormwater runoff and related pollution on the Bethesda to Silver
Spring section of the proposed Purple Line.
2. Determine the current and likely regulatory standards for clean water and
environmental assessment and permitting in the affected area.
3. Recommend steps to ensure that the cumulative impact of the Purple Line and
related development are understood and controlled so as to conserve for the Town
its living environment and maximum flexibility to manage its land and water.
This study has confirmed the serious problems that affect entire watersheds and areas along the
route of the Purple Line. It was developed by experts working in coordination with the volunteer
nonprofit Friends of the Capital Crescent Trail. We thank these experts for their analysis and
insights. We also thank the Town of Chevy Chase for its charitable donation to Friends of the
Capital Crescent Trail, which made the input of several of these experts possible.
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Pro-Bono Project Coordinators:
John M. Fitzgerald, J.D., Former Subcommittee Counsel and Legislative Aide, U.S. House of
Representatives; General Counsel, Defenders of Wildlife; Environmental Analyst for USAID
reviewing World Bank projects posing significant environmental risks; and Policy Director,
Society of Conservation Biology. Advisor, Friends of the Capital Crescent Trail.
Jim Roy, Licensed Realtor & Broker, Vice President of the Board, Friends of the Capital
Crescent Trail.
Principal Investigators:
David Brown, J.D., Land Use Attorney, Knopf and Brown; formerly, attorney for the U.S.
Department of Justice.
Dr. Deborah Ingram, Ph.D., Co-Chair of the Land Use Committee of the Town of Chevy Chase,
(pro bono). The Committee has recently led an extensive review and update of the Town's Water
Ordinance.
Doug Lohmeyer, Professional Engineer, Licensed in Maryland.
Stuart Sessions, B.A., M.P.P. (Master’s in Public Policy/Environmental Policy), President of
Environomics, Inc. (environmental consulting, including Clean Water Act issues), former Chief,
Water Economics Branch and Acting Director, Regulatory Policy Division, Office of Policy
Analysis, U.S. Environmental Protection Agency (pro bono).
Contributing Engineer:
Sam Collinson, Civil Engineer, Licensed in Maryland, and former Chief of Regulation and
Policy Development in the Regulatory Program of the Army Corps of Engineers.
Pro-Bono Contributing Editor
Christine Real de Azua, B.A., Diplome de l'Institut d'Etudes Politiques de Paris, Environment
and Energy Policy Consultant, Former Co-Chair of the Climate and Environment Committee of
the Town of Chevy Chase, and Board Member, Friends of the Capital Crescent Trail.
David Brown is representing Friends of the Capital Crescent Trail, Fitzgerald and Real de Azua
in Friends of the Capital Crescent Trail et al., v. FTA, et al.
We hope the findings from this study may be useful for decision-makers and for all the
communities along the path of the Purple Line and downstream from it.
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Executive Summary
This study is based on a review of relevant documents and appendices generated under the
Purple Line Environmental Impact Statement (EIS) process, and a review of key Purple Line
documents that were either not disclosed at the time of the Final Environmental Impact
Statement (FEIS) or were prepared shortly after the FEIS and comment period were closed.
Those documents we obtained from the Maryland Transit Administration under Maryland's
Public Information Act.
Based on these official documents, this study finds that:
•

•

•

•

•

•

•

•

•

The Purple Line will generate a substantial amount of stormwater runoff along its path,
from impervious surfaces, grade changes, the elimination of 48 acres of forested buffer
including 20 acres between Bethesda and Rock Creek Park, and from the development
projects it encourages.
The MTA documents describing Coquelin Run, a stream passing through the Town of
Chevy Chase to Rock Creek and hosting on its south bank a species of endangered
amphipod, are not accurate as to the path, flow and volume of waters that would need to
be contained or controlled if the Purple Line were built.
Large volumes of this stormwater runoff cannot and will NOT be contained onsite. The
project will not comply with applicable requirements to contain the water onsite and
therefore will require many variances.
It appears that the impervious surface area of the reconstructed trail (Georgetown Branch
section of the Capital Crescent Trail) is not included in stormwater runoff computations,
and that therefore, stormwater runoff and the associated treatment required for that area
would appear to be seriously underestimated.
Uncontained stormwater runoff from the Purple Line will negate years' worth of work by
County programs that aim to restore the quality of impaired waters downstream, and will
make it even more difficult for the Counties to achieve compliance with their MS4
permits to comply with the Clean Water Act and EPA regulations.
Key federal and local stormwater management-related permits and compliance plans -such as those that recently caused a 13-month delay and over 70 million dollars in
additional costs for the Silver Line in Virginia1 -- are still lacking.
The permits and compliance plans that are still lacking include those required for safe
containment of 573 hazardous materials sites, including over 200 serious threats, many of
which exhibit leaks resulting in "large stains" of highly toxic PCBs, a substance banned
from future use by federal law in 1979.
The Final Environmental Impact Statement failed to disclose or to assess the risks that the
large volume of stormwater runoff poses, especially when combined with PCBs and other
serious hazardous pollutants from these sites.
The Army Corps of Engineers has determined that the Purple Line does not qualify for
approval under its Section 404 Dredge and Fill general Permit since it exceeds the linear

1

Washington Post, April 27, 2015, "Silver Line is Over Budget and Behind Schedule."
https://www.washingtonpost.com/local/trafficandcommuting/silver-line-is-over-budget-and-behindschedule/2015/04/27/4c6b5870-ecf7-11e4-a55f-38924fca94f9_story.html.
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•

•

•

•

•

foot limit for impacted streams for such actions. Therefore significant additional analysis
and mitigation will be necessary and may not be sufficient for the individual Permit under
the Clean Water Act required to approve the project.
There was very little assessment of the direct or cumulative impacts on the ecosystem or
protected species, wetlands or waters of the U.S. resulting from the proposed Purple Line
and alternatives to it, in particular from the runoff and from failures to meet stormwater
quantity and quality requirements.
The Maryland Transit Administration in its Request for Proposals has informed private
bidders that the MTA itself, rather than the agencies with authority over the environment
and parks, expects to have the power, by way of Memoranda of Agreement that had yet
to be written as of April of 2015, to grant to the private partners the numerous state and
local permits for impacts on parks and the environment that will be required before the
Purple Line as proposed can be built.
Since the FEIS, significant Federal regulations and policies that are likely to further
constrain the Purple Line and were being developed by interagency teams during the
drafting of the FEIS have gone into effect, including more extensive protections for flood
plains and Federally protected waters.2
The Green Track, now abandoned as part of Governor Hogan's new conditions and
changes for the Purple Line, was considered a primary stormwater runoff management
tool given the limited space available in the right of way once the two train tracks and
paved trail have been built. In some portions of the Line from Bethesda to East-West
highway no other ESD can be provided because of limited space. The results of this
change have not been assessed.
Given the serious threat posed by large volumes of uncontrolled and likely highly
polluted stormwater from the Purple Line as presently proposed, in light of the
insufficient assessment and public disclosure of impacts at the time of the FEIS and
Record of Decision (ROD), and in light of the continuing changes in design and RFPs,
we recommend that the Purple Line plan, as proposed, not go forward, and that prior to
any further discussion of it or any construction, a new assessment of the needs and
reasonable, up-to-date alternatives and with complete mitigation commitments be
conducted in a full and fair manner as required by State3 and Federal4 law.
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37054 Federal Register / Vol. 80, No. 124 / Monday, June 29, 2015 / Rules
DEPARTMENT OF DEFENSE, Department of the Army, Corps of Engineers, 33 CFR Part 328
ENVIRONMENTAL PROTECTION AGENCY, 40 CFR Parts 110, 112, 116, 117, 122, 230, 232, 300, 302, and
401[EPA–HQ–OW–2011–0880;
This final rule interprets the CWA to cover those waters that require protection in order to restore and maintain the
chemical, physical, or biological integrity of traditional navigable waters, interstate waters, and the territorial
seas. http://www2.epa.gov/cleanwaterrule/final-clean-water-rule -- The rule will continue in effect for Maryland
and most other states pending appeal from a recent North Dakota District Court ruling -http://www2.epa.gov/cleanwaterrule/clean-water-rule-litigation-statement
See also the President's revised Guidelines on floodplains, discussed in this report.
3

On April 30, 2015, Friends of the Capital Crescent Trail and twenty-eight individuals formally notified Maryland
State officials of their intention to sue to enforce Maryland's Environmental Policy Act requiring an Environmental
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The risks that our study exposes are relevant to communities all along the path of the Purple Line
in Montgomery and Prince George's County and to the human and ecological communities
downstream. These include Washington, D.C., Rock Creek National and Regional Parks, and the
Potomac and Anacostia Rivers and their watersheds.

Introduction
The quantity and quality of stormwater runoff is an increasingly important issue facing our
region and County. If the Purple Line is built, the many communities and residents along its path
and downstream will have to deal with the impacts of additional, and highly polluted, stormwater
runoff.
Citizens and communities have commented on the Purple Line in the course of the assessment
process, and many have continued to ask questions since the FEIS was closed. Sometimes their
inquiries have generated revealing answers. For example, in July 2014, a year after the FEIS, the
head of the Montgomery County Department of Environmental Protection wrote Rolf Sinclair,
resident of the Town of Chevy Chase, in response to his inquiry about potential stormwater
runoff from the Purple Line:
"I would encourage you to voice your concerns directly to the MTA, letting them know
that you think the Purple Line in Montgomery County should comply with Montgomery
County stormwater requirements regardless of whether or not it is a state project, and that
100 percent of the stormwater treatment should be in the Purple Line right-of-way, where
impervious area is being added rather than offsite. Since the Purple Line is a state
project, the MTA is required to follow state standards, which are less restrictive than the
County stormwater requirements. The MTA is also proposing to treat over half of the
stormwater volume off-site because they say they cannot locate the treatment facilities
within the right-of-way due to physical and other constraints. Both of these situations
could increase the risk of future problems." 5
This failure to contain runoff onsite clearly poses risks to homeowners such as Dr. Sinclair.
Indeed, the Purple Line FEIS and related documents subsequently obtained through a Maryland
State Public Records Act request (similar to the Federal Freedom of Information Act)
acknowledge that due to the limited area along the Purple Line right-of-way the loss of the
Effects Report given the failure of the Federal Final EIS to fulfill the requirements of either state or federal law for
such reports.
4

In April 2015, Friends of the Capital Crescent Trail, amended and expanded the complaint filed in August 2014 for
potential violations of federal environmental law, including the National Environmental Policy Act and the
Endangered Species Act. The complaint was first filed in August in order to meet required federal deadlines for such
legal proceedings.
5
Letter from Montgomery County Director of Department of Environmental Protection Robert Hoyt to Rolf
Sinclair, July 30, 2014.
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forested tree buffer and much of the runoff caused by the Purple Line will be mitigated "offsite",
and that dozens of "variances" will have to be sought to allow the stormwater to flow
uncontrolled from the Purple Line. The FEIS and Record of Decision (ROD) also acknowledge
that many relevant permits including but not limited to a Section 404 Clean Water Act, "Dredge
and Fill Permit", have not yet been secured. Later, in its Request For Proposals from potential
private partners, the MTA listed several other laws that are likely to require permits and further
commitments of resources from both the MTA and the selected private consortium. Among
those listed were Federal laws controlling hazardous materials6 and wastes including the
Resource Conservation and Recovery Act and the Comprehensive Environmental Response,
Containment and Liability Act ("Superfund") due to 573 hazardous materials sites along the
Purple Line route, 229 of which are listed as high to medium threats.7
Because stormwater runoff will not be contained onsite--especially in the areas where it is
heaviest-- what does this mean for local communities along the Purple Line, and for water
quality and other environmental issues in the environment close to the Purple Line? What are
the requirements of the law and the status and interactions of these requirements, and what do
these mean for the affected communities and environment?
We hope this study will provide timely answers to such questions and highlight others that must
be answered by the appropriate agencies or courts, as the federal lawsuit by Friends of the
Capital Crescent Trail proceeds in federal court8 and as Governor Hogan evaluates bids on the
Purple Line while continuing to hold the option to:
1) voluntarily suspend the process in order to conduct a new EIS or
2) pay each bidding consortium but decide not to go forward with the Purple Line at all
or as proposed.
The construction of the Purple Line between Bethesda and Silver Spring will involve removal of
all trees and other vegetation in the right-of-way as well as on some portions of abutting
properties. The acreage and location of impervious surfaces in the Purple Line right-of-way will
increase and the locations of the runoff will change. Disturbed areas will include sections of the
right-of-way with very steep slopes. The new rail line will involve substantial changes in
elevation in certain areas. Increased stormwater runoff resulting from loss of the trees and other
vegetation, changes in grading, and the new impervious surfaces of the Purple Line will end up

6

e.g., PCBs: http://www.epa.gov/epawaste/hazard/tsd/pcbs/pubs/effects.htm.
Table 4-38 of the FEIS lists these sites and a map in the Hazardous Materials Technical Appendix shows many of
the most serious threats but no assessment or compliance plan has been presented, in the FEIS or at the time of the
writing of this report, of or for the risks posed by the combination of these hazardous pollutants and the scores of
expected uncontrolled stormwater run off sites revealed in the Stormwater Management Conceptual Report written
after the FEIS and obtained under a Public Information Act request for this study.
8
The Purple Line already faces one lawsuit, by Friends of the Capital Crescent Trail, raising federal law claims
under the National Environmental Policy Act for failure to fully and fairly assess the impacts of the project and
reasonable alternatives, and under the federal Endangered Species Act and other laws. The plan could also face more
under state law for violation of similar state laws.
7
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in in the backyards of residents whose property abuts the right-of-way9 and in sensitive
tributaries to Rock Creek, including Coquelin Run, and directly into Rock Creek itself and thus
into the Chesapeake Bay. Additionally, construction of the Purple Line will trigger new
development in Bethesda, Chevy Chase Lake, in the Lyttonsville area, and others resulting in
additional stormwater runoff into Coquelin Run, Rock Creek and beyond.
This report reviews many if not all of the applicable federal, state, and county regulations
pertaining to management of water resources. The report also outlines impacts of the Purple Line
on water resources in the Bethesda to Rock Creek Park portion of the proposed Purple Line, and
some of the implications for the management by the Town, by local communities, the County
and State of its water resources and quality.

I. Regulatory Context - From Federal to Local Law
This section reviews the current and likely regulatory standards for clean water, stormwater
runoff, and related environmental assessment and permitting in the affected area. It also
references relevant wildlife law.
The Purple Line Record of Decision (ROD) and Final Environmental Impact Statement
(FEIS) provide an overview recitation of applicable laws10. As far as water resources are
concerned, the necessary permits for the project have not been sought or obtained.
The ROD states that: "Subsequent to the ROD and prior to construction, MTA will obtain
applicable environmental permits for water resources." A list of applicable and "anticipated"
permits yet to be obtained was provided in FEIS Table 4-54 (inserted below). Ten or more of
these pertain to water and wetlands as these resources are vital, fragile and already compromised
in many areas:

9

The term "right of way" is used only as a short-hand reference here as the extent to which the County has a right of
way or owns the land sought for the Purple Line was not revealed in the FEIS, is subject to "scores" of potential
claims by property owners along the proposed route according the County's Petition for Certiorari in the case of
Montgomery County v. Ajay Bhatt.
10
FEIS Water Resources Technical Report, pages 3-7, http://www.purplelinemd.com/images/studies_reports/
record_of_decision/document/PL%20ROD%20Attach%20A%20Commitments.pdf
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More laws were invoked however in the Request for Proposals (RFP) in which the MTA noted
that the Public Private Partnership (P3) would need to take responsibility for compliance with the
Resource Conservation and Recovery Act, the Toxic Substances Control Act, and the
Comprehensive Environmental Response, Compensation and Liability Act among others.
The integration or combination of the preceding regulations with hazardous materials and
protected species requirements presents complex legal, engineering and health challenges
for the MTA and for the Towns, Counties and individuals affected.
We look in more detail at what some of these laws and permits entail, and at the Purple Line and
its likely impacts in this context.
Part I.A outlines the over-arching role to be played by federal laws and standards, including the
Federal Clean Water Act and other laws as applied by the U.S. Army Corps of Engineers when
issuing permits. .
Part I.B addresses primarily State and Local law, much of which is designed to implement
federal law.
Part I.C focuses on the interactions of these laws and standards and the Purple Line's likely
effects on the ability of local jurisdictions and communities -- such as the Town of Chevy Chase
as well as the affected Counties to manage stormwater runoff --THE water quality issue for those
jurisdictions.
These are not small or academic questions. The permits required are not
perfunctory. The Silver Line of the regional Metro system, for example, announced on
Monday April 27th 2015, that it would be delayed by 13 months and suffer additional cost
of 76 million dollars or possibly more, largely in order to comply with "new" state and
federal stormwater regulations. Officials had known about issues related to stormwater
management since September 2014, according to the project director. 11
The Silver Line stormwater delay and cost increase is just one example of why impact
assessments should include compliance plans and estimates of the time and cost of compliance
with current and likely future regulations, as regulatory changes are usually promulgated over
many months or years of study, publication of proposals, public comments and final adoption.
No such assessments have been done for the Purple Line. Moreover, the MTA has avoided
inviting or involving other agencies such as the Army Corps of Engineers or the Federal Surface
Transportation Board in developing its Draft and Final EIS, which could have illuminated some
of these problems much earlier.
In 2010, a 57-page analysis of the Maryland Department of the Environment (MDE)
entitled "Failing the Bay"12, by the Center for Progressive Reform, found the MDE Clean Water
program to be underfunded, understaffed and in need of substantial improvement in order to do
11

12

"Silver Line's second phase 13 months behind schedule", Lori Aratani, Washington Post, page B1, April 28, 2015.
http://www.progressivereform.org/articles/MDE_Report_1004FINALApril.pdf
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its job. Since then, Maryland has learned that it can no longer rely on the same level of income
taxes as it has in previous years. County stormwater fee programs that fund much of their
operations are politically unpopular and are shrinking, and a recent legal decision threatens to
shrink their applicability. In such circumstances the MDE and the cooperating County
environmental agencies are unlikely to be able to control the MTA with regard to the MTA's
largest project if permitting authority is delegated to the MTA as planned, and even if it retains
control, without more specific compliance plans and mitigation commitments in the Record of
Decision.

I.A. Federal Law - From Federal Clean Water Act to Floodplain Protection
1.A.1 Clean Water Act
As described in the FEIS Water Technical Report (page 3), "the federal Clean Water Act (CWA)
establishes the structure for regulating discharges of pollutants into the Waters of the United
States (WUS) and regulating water quality standards for surface waters. WUS include
unvegetated ponds, seasonal pools, and perennial, intermittent, and ephemeral stream channels."
Section 404 and 401 of the Federal Clean Water Act and Other Applicable Regulations of
the U.S. Army Corps of Engineers:
The U.S. Army Corps of Engineers (USACE) has control over any dredging and filling in waters
and wetlands subject to Federal jurisdiction. More specifically, under Section 404 of the CWA,
as described in the FEIS, any project activities that result in the potential discharge of dredged or
fill material into WUS, including wetlands, require a Section 404 permit from the U. S. Army
Corps of Engineers (USACE). Under Section 401, before the USACE can issue a Section 404
permit, the Maryland Department of the Environment (MDE) must issue a Section 401 Water
Quality Certification, which is a finding that the project complies with the State’s water quality
standards (FEIS).
In Attachment A of the Purple Line Record of Decision -- Commitments and Mitigation
Measures of the Record of Decision -- it is stated that: “MTA will implement mitigation for
project-related stream impacts in accordance with permits it will obtain during design from the
U.S. Army Corps of Engineers (USACE) and MDE."
This statement confirmed early on that NEITHER the USACE 404 permit nor the MDE
401 Water Quality Certification permit had been issued. And as of mid-September 2015, the
FTA/MTA had not yet formally applied for the permit. Moreover, there is considerable doubt
that the impact assessment information in the FEIS is sufficient for the Corps' purposes.
Since the Purple Line will affect much more than the 2000 linear feet of stream, which is the
limit for the Maryland State Programmatic General Permit (MDSPGP) for such actions, the
Corps has determined that the Purple Line will not qualify for permitting under General Permit
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(MDSPGP).13 The project will need to earn an Individual Permit from the Corps in order to be
built using the current preferred alternative.
This in turn requires additional information for a decision by the Corps. Additional mitigation
would be necessary but not necessarily sufficient to offset the impacts on aquatic resources.
Endangered species may also trigger a Corps decision to complete a Biological Assessment and
request a formal consultation between the Corps and the US Fish and Wildlife Service (FWS)
and a Biological Opinion from the FWS as to the extent of any risk to the affected species.
Applicable regulations of the Army Corps of Engineers
The FCCT contracted with Samuel Collinson, former Chief of Regulation and Policy
Development in the Regulatory Program of the U.S. Army Corps of Engineers, to provide
information about key Corps of Engineers authority, requirements and issues regarding the
proposed Purple Line. A summary of Mr. Collinson's observations is provided here.
Corps Regulatory Authority:
The Corps involvement and authority regarding the Purple Line is Section 404 of the Clean
Water Act. Specifically the Corps regulates the discharge of dredged or fill material into waters
of the U.S. The discharges are limited to point source discharges. The Corps does not regulate
activities such as bridges, retaining walls, or other structures unless the activity involves a
discharge of dredged or fill material. Mr. Collinson thought it likely that all of the streams,
including ephemeral streams, would be considered waters of the U.S. and thus regulated. He
noted that the activities on this project that would be regulated by the Corps are mostly crossings
of waters of the U.S., but that there may be some other activities that also would be regulated.
For linear projects such as the Purple Line, the Army Corps of Engineers requires that permits be
sought and obtained from them for the discharge of fill or dredged materials into waters of the
US associated with crossings of waters of the U.S. For the Purple Line, therefore Corps permits
will be required.
General Permits vs. Individual Permit:
The Corps has determined that the Purple Line will not qualify for permitting under the
Maryland State Programmatic General Permit (MDSPGP) due to the fact that its impacts will
exceed the 2000 linear foot limit in the General Permit of Maryland for such actions.14 The
salient elements are in bold below:

13

Personal communication with Maria N. Teresi, Biologist, MD Section Northern
USACE, Baltimore District, Operations Division, Regulatory Branch and John Fitzgerald, see also footnotes 7
through 9 infra. See also FEIS Table 4-54
14
Our interpretation of the regulations was confirmed in personal communications with Maria Teresi of the Corp's
Baltimore office, April and May 2015, as noted above.
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C. Activities Not Authorized by the Maryland State Programmatic General Permit:
1. Single and complete projects that have more than minimal individual and/or
cumulative adverse environmental effects. (This is true for all general permits
including Nationwide Permits.)
2. Activities that do not comply with the terms and conditions of the MDSPGP
- which includes the terms, conditions, and impact thresholds and requirements specific
to each listed category of activities.
3. Single and complete projects, including all attendant features both temporary
and permanent, which will result in more than one acre (43,560 square feet) of
impact, both direct and indirect, to waters of the United States, including
jurisdictional wetlands and/or 2,000 linear feet of streams, rivers, and other open
waters. The acreage of impact to all waters of the United States includes the filled area,
both temporary and permanent, plus those waters of the United States that are adversely
affected by the project through permanent flooding, excavation, drainage, or mechanized
land clearing because of the regulated activity.15
Even if the project were radically changed to fall below that limit, special considerations for
protected species, migratory birds, water quality and aquatic ecosystems would in this case
require additional study, review and mitigation by the Corps.
Other Issues to be Addressed by the Corps of Engineers:
The Corps has to make an independent decision regarding Corps compliance with:
o National Environmental Policy Act,
o the Endangered Species Act, where the Corps must make its own section 7 decision as to
whether the proposed action may affect any species listed or proposed to be listed or a
candidate species,
o Section 106 of the National Historic Preservation Act,
o the Migratory Bird Treaty Act
o and other Federal Laws.
The Corps considers alternatives under the CWA 404(b((1) guidelines and in particular,
cumulative impacts on the aquatic environment. If the Corps finds that the lead Federal EIS is
not sufficient with regard to the Corp permit decision, the Corps will need to supplement the
record to ensure that the record is adequate regarding the Corps' decision.
15

U.S. Army Corps of Engineers MDSPGP-4
Baltimore District, EFFECTIVE October 1, 2011
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
STATE OF MARYLAND -- http://www.nab.usace.army.mil/Portals/63/docs/Regulatory/Permits/MDSPGP-4.pdf;
http://www.nab.usace.army.mil/Missions/Regulatory/PermitTypesandProcess.aspx
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The Corps would normally provide information to the Lead Federal agency regarding the
adequacy of the EIS for a Corps decision. Indeed, the Corps should have been invited to be a
cooperating agency. Such deficiencies in the assessment process can, in some cases, be
remedied by the Corps filing a supplemental EIS, a supplemental information, or preparing an
Environmental Assessment. Full assessment does not, however, guarantee compliance with
substantive legal limits.
National Environmental Policy Act and Analysis of Cumulative Impacts
In the case of the Purple Line, MTA and FTA prepared an alternatives analysis under NEPA that
may not have adequately considered cumulative impacts.
This is relevant for the Corps because, specifically, the Corps must also ensure that there is an
adequate evaluation of alternative and cumulative impacts under NEPA and the Section
404(b)(1) guidelines. The guidelines alternatives analysis and cumulative impact analysis
focuses on the aquatic environment. Unlike NEPA, the 404(b)(1) guidelines prevent the Corps
from issuing a permit for a project that fails the guidelines analysis. An activity fails the
guideline, in part, if there is an available less environmentally damaging practicable alternative
that meets the project purpose.
Cumulative Impacts Analysis Is Inadequate:
The cumulative impact analysis in the FEIS is found to be inadequate by this report, and may be
found to be inadequate by the Corps. Specifically, with regard to cumulative impacts on aquatic
resources, the EIS focuses on acres and linear feet of resources, rather than on the impacts of the
loss of functions and services (also known as "values") due to past, present and future reasonably
foreseeable impacts. The FEIS mentions the acreage of impacts to wetlands and the acreage of
mitigation wetlands. It would appear that the stream impacts and mitigation are measured in
linear feet rather than functions and services. The FEIS section devotes one page to this subject
and nowhere is there a discussion of impacts to the functions and values of the wetlands and
stream and what that means to the affected watersheds and aquatic resources, including but not
limited to Rock Creek and its local tributaries such as Coquelin Run. This information should
have been included in the FEIS and provided to the public to comment on.
While the FEIS correctly recognized that a cumulative analysis should be conducted on a
watershed basis, the watersheds selected for analysis were too small to permit evaluation of
cumulative impacts. The size of the watershed should be based on the ecological impacts, which
again are barely mentioned let alone assessed. Corps regulations at 33 CFR 332.8(d)(6)(ii)(A)
establishes USGS 8-digit HUC as the preferred watershed size. If the Corps had been adequately
involved with the FEIS preparation then they could have presented the correct watershed size.
The primary watershed with most, or all, of the project within this watershed is USGS 8-digit
HUC 02070010 -- Middle Potomac - Anacostia – Occoquan. However, some of the project
could be in the second 8-digit watershed. In some cases, it may be more appropriate to use the 6digit watershed below, but not in this case. Using too large a watershed would in effect dilute
the apparent extent of the impacts and mask the harm that would be done.
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As noted in paragraph 89 of the Amended Complaint filed April 9, 2015 by FCCT16, et al., the
Council on Environmental Quality (CEQ), in issuing Guidance on Cumulative Impact
Assessments for all federal agencies used this very same watershed as an example:
The FEIS fails with respect to assessment of aquatic resources in particular because
it uses the wrong scale and scope for its watershed analysis and fails entirely to assess the
cumulative impact of the Project on ecosystem functions. The FEIS cumulative impact analysis
does not comply with CEQ Guidance for considering cumulative effects, as set forth in. CEQ,
“Considering Cumulative Effects: Under the National Policy Act” (January 1997). Specifically,
the scope of the cumulative analysis is not sufficient, and more particularly the impacts to aquatic
resources are not adequately identified nor analyzed. The CEQ Guidance clearly indicates that the
geographic scope of and the timeframe for the cumulative analysis needs to be identified for each
cumulative impact. The scope of the cumulative impacts to aquatic resources is different than the
cumulative impact on development or social issues. The cumulative impacts to aquatic resources
was correctly identified as being on a watershed basis. However, the size of the watershed
analyzed is insufficient. The middle of the watershed rather than the whole watershed was
selected. The CEQ Guidance presents an example for an activity within the Anacostia watershed
where it would be erroneous to limit impact analysis to the middle of that watershed.. Had this
CEQ Guidance been followed here, the entire USGS 10-didgit HUC Rock Creek-Potomac River
watershed would have been considered rather than just the middle portion of the watershed. As a
result,, the FEIS erroneously ignored the impacts in the upper and lower portions of the Rock
Creek-Potomac River watershed. Similarly, development impacts of concern to the National
Capital Region Commission were inappropriately limited, rather than expanded to the broader
region administered by that Commission. The CEQ Guidance also requires that the geographic
scope of the impact analysis be related to the impacts, i.e., the scope of the other impacts should
be based on regional, state or local political boundaries or regional development boundaries. The
FEIS indicates that the cumulative impacts of floodplains, wetlands and water resources will be
analyzed. While there was some discussion of floodplains and wetlands, impacts beyond water
quality were not addressed. In addition, the only wetlands impact addressed was assessment of
the acreage of impacted wetlands.

The FEIS should have based the cumulative impact analysis on the functions and services of the
wetlands within the entire USGS 10-Digit HUC.
Seeps and Wetlands:
The seeps that are likely to be good recovery habitat for the three species of amphipod located
next to Rock Creek may or may not be WOTUS (Waters of the US). If they are wetlands then
they are likely to be jurisdictional (WOTUS) due to close proximity; i.e., considered to be
adjacent wetlands.
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FCCT, et al. v. FTA, et al. (United States District Court for the District of Columbia, Civil Case No. 1:14-

1471.)
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Endangered Species Act:
The Corps will make its own determination as to whether proposed actions are likely to
jeopardize the continued existence of listed or other pre-listed species and if so, whether further
analysis and possibly a halt altogether are required, given the extreme rarity of these species and
the duty to assist in their recovery as well as to avoid jeopardizing them under Section 7(a)(1)
and (2). In this case the species are tiny freshwater crustaceans, or amphipods. (see Section II.E).
However, the Corps will generally rely on the coordination of the Lead Federal agency with the
USFWS.
Migratory Bird Treaty Act:
The Corps must comply with the MBTA. The Corps will often rely on FTA as the lead Federal
agency and on any memorandum of agreement or understanding between USFWS and
FTA/DOT. However, if the Corps believes that the MOU does not address the impacts
associated with the crossings, then the Corps would be likely to initiate an MOU with the
USFWS.
Water Quality:
The Corps regulations at 33 CFR 320.4(d) address the Corps' consideration of water quality with
regard to the Corps permit. The regulation states; “Certification of compliance with applicable
effluent limitation and water quality standards required under provisions of section 401 of the
Clean Water Act will be considered conclusive with respect to water quality considerations
unless the Regional Administrator, Environmental Protection Agency (EPA), advises of other
water quality aspects to be taken into consideration.” In some cases the Corps has looked further
into water quality, if they believe they need to look at issues not covered in the section 401
certification. In the case of Montgomery County, in which the County-wide stormwater permit
has been ruled illegal, and in which the County and the District are both under a long term
consent decree concerning sewage and drain interaction, the Corps may determine that it must
take a harder look at the situation.

I.A.2. Floodplain Protection -- Limiting Federally Funded Construction in Expanded
Floodplains
Flood plains are essential because they preserve streams and minimize erosion. When an intense
storm occurs, the flood plain allows the runoff to spread out, reducing its velocity. When a flood
plain is encroached upon, clear-cut, or the available natural area of the flood plain is otherwise
reduced, it will attempt to regain its lost volume by eroding a bank somewhere else along the
stream.17 This will cause the water to move swiftly downstream, eroding the stream channel. Soil
erosion has a negative impact on the plant and animal habitats locally and downstream, and can
cause potential hazards to human life and property at downstream roadway crossings and to
17

In the Health and Science section of the Washington Post on Tuesday May 12, 2015? an article about scientists'
attempts to remediate clogged streams emptying into the Chesapeake Bay blamed clear cutting of forests above all
for the harm to the Bay and the creation of dead zones and streams filled with bio-degraded "gunk".
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homes adjacent to the floodplain. If the increase in impervious area and runoff are not treated at
the point of interest and properly maintained, the natural habitat in the stream and floodplain will
be damaged. An increase and or decrease in runoff, an increase in erosion and pollutants, as well
as the removal of trees and ground cover will change the natural stream and floodplain
characteristics.
It is stated in the Record of Decision that: "MTA will perform hydraulic and hydrologic studies
during design. If these studies find that flood elevation would change as a result of the project,
MTA will develop and implement floodplain storage mitigation in coordination with MDE. As
required, MTA will submit project plans to MDE for approval of structural evaluations, fill
volumes, proposed grading elevations, structural flood-proofing, and flood protection measures
in compliance with Federal Emergency Management Agency (FEMA) requirements, USDOT
Order 5650.2 “Floodplain Management and Protection,” and Executive Order 11988."
However, as with many other such assurances stated in the FEIS and ROD, such studies belong
in the Draft and Final EIS rather than years after the fact.
Moreover, the FEIS Water Technical Report notes the following update on waters of the U.S.:
but that update did not address the likely changes signaled in June of 2013 by the
President's Climate Adaptation Initiative that preceded the FEIS and led to an interagency
process and to Executive Order (E.O) of January 2015 amending and expanding former
E.O. 11988, that requires agencies to expand the areas officially recognized as floodplains
and protected from degradation by Federal actions in or affecting floodplains18:
"Because of the length of time between the AA/DEIS and FEIS, and because of shifts in
the Preferred Alternative, the FEIS phase of the project included an updated assessment
of Waterways of the United States and wetlands. This updated assessment focused on
Waterways in the vicinity of the Purple Line. Information on potential Waterways and
wetlands within the study area was gathered from published sources including the U.S.
Fish and Wildlife Service (USFWS) National Wetland Inventory (NWI) maps and NRCS
Soil Surveys for Montgomery and Prince Georges Counties."
18

“Revised Guidelines for Implementing Executive Order 11988, Floodplain Management.” The President has directed the
Federal Emergency Management Agency (FEMA), on behalf of the Mitigation Framework Leadership Group, to publish for
public comment draft amended Floodplain Management Guidelines to provide guidance to agencies on the implementation of
Executive Order 11988, as amended, consistent with a new Federal Flood Risk Management Standard... This notice seeks
comment on the proposed “Revised Guidelines for Implementing Executive Order 11988, Floodplain Management” (Guidelines).
... The Standard provides three approaches for defining the floodplain:
o
o

Applying methods informed by best-available, actionable climate science,Adding two or three additional feet of
elevation, depending on the criticality of the building or structure, above the 100-year, or 1%-annual-chance, flood
elevation, or
Using the 500-year, or 0.2%-annual-chance, flood elevation.
The Standard is consistent with the President's Climate Action Plan (June 2013). The President directed Federal
agencies to take the appropriate actions to reduce risks to Federal investments, specifically calling on Federal agencies
to update their flood risk reduction standards. [...]
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Therefore, a Supplemental EIS and additional design or route changes are likely to be required
for a Purple Line project that begins well after the E.O. was issued.
See also I. B.2.c. below for a discussion of State and local implementation of the Executive
Order on Floodplains.
See also discussion of questions regarding specific local floodplain impacts in several parts of
Section II, Analysis of Stormwater Concept Management Report, of this report.
I.A.3. Executive Order 11990, Protection of Wetlands, and DOT Order 5660.1A, Preservation
of the Nation's Wetlands and Compensatory Rule.
From the ROD: " MTA will coordinate with federal and state regulatory agencies to develop and
implement a project-wide compensatory mitigation strategy to offset impacts to wetlands and
aquatic resources. MTA will comply with the Federal Compensatory Mitigation Rule, as well as
stipulations in federal and state agency-issued permits."
However, offsets elsewhere do not save the wetlands locally. These local wetlands will be lost,
and the ecosystem services the wetlands provide locally, including local water regulation
services, will also be lost.
I.A.4. Stormwater Management Act of 2007:
From ROD -- " Prior to construction, MTA will develop an Erosion and Sediment Control Plan,
in accordance with the Stormwater Management Act of 2007 (and the Energy Independence and
Security Act, Section 438, as it relates to the Baltimore-Washington Parkway), which will
specify proper slope and soil stabilization techniques, erosion and sediment controls, and
stormwater management facilities."
See I.B.2.a. below for a discussion of State and local implementation of the Stormwater
Management Act of 2007.
I.A.5. Cross - cutting Federal laws include the National Environmental Policy Act (NEPA)
and the Endangered Species Act. Both of these require careful assessments of the likely direct,
indirect and cumulative effects of major federal actions on the environment in general and any
federal action that may affect listed and pre-listed species respectively. A discussion of impacts
on endangered amphipods is included in this report because stormwater runoff, erosion, loss of
forest cover for seep recharge, and water pollution are major threats for these species and those
are among the many likely impacts of the Purple Line.

I. B. State and County Law, Regulatory Context and Water Resource
Regulations
The State of Maryland and Montgomery and Prince Georges Counties have multiple agencies
and departments that are responsible for reviewing, approving, and permitting land development.
Focusing largely on Montgomery County for purposes of this report, this authority includes
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assessment and approval of proposed storm water management. Maryland agencies involved in
such review include: the Maryland Department of the Environment (MDE) and the Maryland
National Capital Park and Planning Commission (MNCP&PC). Montgomery County agencies
include the Montgomery County Department of Permitting Services (MCDPS), and the
Montgomery County Department of Environment Protection (MCDEP). These agencies are
responsible for application of numerous regulations that govern stormwater runoff, water quality,
impacts on wetlands, floodplains, endangered species, afforestation, etc.
The Maryland State Highway Administration (MSHA) and the Montgomery County Department
of Transportation (MCDOT) normally regulate all the public rights of way along the proposed
Purple Line. With regard to the Purple Line between Bethesda and Silver Spring, their regulatory
authority would include any overpass over Connecticut Ave., and all the driveway entrances and
walkways associated with the Purple Line.

Two of the most important questions are "Who will decide what State and County laws
apply to the Purple Line?" and "Who will enforce those laws?"
The State's Request for Proposals (RFP) from private companies or consortia to design,
build and operate, but perhaps not decommission, the Purple Line includes a very unusual
promise regarding the law. It asserts that the MTA, rather than the normal agencies, will
be empowered to make many of these decisions and award many of the permits by virtue
Memoranda of Agreement with such agencies as the Department of the Environment and
the County Parks Commissions.19 These Memoranda were not yet written when we contacted
the Attorney for the MTA who did confirm the intention of the MTA to provide them.
This proposed delegation raises the additional question of whether it is authorized by the laws
and the Constitution of Maryland or by the Federal laws that the State is implementing, such as
parts of the Clean Water Act.
Moreover, the MTA's view that the Purple Line as a State project is not required to comply with
County regulations, referred to for example in the Montgomery County DEP letter to Mr.
Sinclair, also contradicts the first sentence of the final paragraph in a letter to the MTA/FTA
submitted by the Maryland Department of Planning as its comment in 2009 in which the
Department instructed the MTA/FTA that the Purple Line "must comply with all applicable State
and local regulations" (Letter reproduced in Appendix E from Agency Correspondence)

19

§ 5.6.1 of Part 2 of the Technical Provisions is essentially the same as the provision for Stormwater Management
in § 5.5.1, and in both "Owner" (MTA) states that it has been delegated review and approval authority by agreement
with MDOE. To our knowledge, these Memoranda of Agreement have not been made public. Even if they have,
this mode of complying with the law comes after the DEIS and FEIS, so that no one may understand or comment
upon it in the EIS context. Given the importance of Stormwater Management to these jurisdictions, this is no minor
or de minimus omission.
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I. B.1. Applicability and Effect of County Laws — Chapters 19 & 22A
Discussed below is the extent to which certain Montgomery County laws dealing with
environmental protection are applicable to the Purple Line Project.
The MTA, in the FEIS and other documents, mentions only Maryland law and appears to assume
that only Maryland and federal law apply to the Purple Line. Moreover, Montgomery County has
passed Bill 1-15, which exempts the Purple Line buildings (such as stations) from certain County
standards such as the Buildings and Fire Safety Code.
Before getting to the specifics of County laws and their applicability, however, it will be helpful
to more precisely define the nature of the entity that will be constructing and operating the Purple
Line, as it has clear implications for the local law question. Quoting from a recent federal court
pleading filed by the Maryland Attorney General, the Maryland Transit Administration “plans to
develop the Purple Line as a ‘public-private partnership’ or ‘P3.’ MTA is currently soliciting for
a single private partner (concessionaire) who will be responsible for designing, constructing,
operating and maintaining the project. The private partner will also help finance a portion of
construction.”
The “public-private partnership” (“P3”) terminology is derived from a 2013 amendment to the
Finance and Procurement Article, where the term is expressly defined in § 10A-101(f) as a
method for delivering public infrastructure assets using a long-term performance-based
agreement between a reporting agency and a private entity where appropriate risks and benefits
can be allocated in a cost-effective manner between the contractual parties in which (i) a private
entity performs functions normally undertaken by the government, but the reporting agency
remains ultimately accountable for the public infrastructure assets and its public function; and
(ii) the State may retain ownership in the public infrastructure asset and the private entity may be
given additional decision-making rights in determining how the asset is financed, developed,
constructed, operated and maintained over its life cycle.
Section 10A, enacted with the Purple Line in mind, was followed up by regulations
promulgated by MDOT in October 2013, COMAR §§17.01.01-.10., setting up an MDOT P3
program for the “development, solicitation, evaluation, award, and delivery” of MDOT P3’s.
§17.01.01.B.
Neither the State law nor the MDOT regulations deal expressly with the question of what local
laws in the county or counties where a project will be built will be applicable to an MDOT P3
project. However, both the law and the regulations mandate compliance with the State
Environmental Article by the project. Finance and Procurement Article, § 10A-105(a)(2);
COMAR §17.01.06.C.2.(b)(ii). At a minimum, therefore, it would appear that to the extent a
project located in a particular county is obliged by the Environment Article to comply with that
county’s environmental laws, any MDOT P3 must be held to the county standards where it is
located. Given the two-county location of the Purple Line, this could potentially lead to
differing results, depending on which side of the county boundary line a particular part of the
Project is located. The focus here with regard to the question of county standards will be on
Montgomery County.
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Given that the Purple Line Project is expected to fall squarely within this statutory framework,
and given the silence of that framework on the applicability of local laws, it would appear that
there is some flexibility for the negotiation of a P3 with the ultimately winning bidder (on the
July 29, 2014 Request for Proposals). The agreement could possibly characterize the work on
the ground as, at one extreme, private activity under government supervision, or as, at the other
extreme, government activity carried out by private agents of the government. Something in
between is also possible, and all possibilities could impact the applicability of local law. In any
case, however, the agreement must be consistent with the State law mandate of compliance with
the Environment Article. It is also possible that the agreement would spell out exactly what
additional County laws the government and the winning bidder will be held to. Since there is
no such agreement in place yet—as the RFP responses are not due until August 19, 2015—there
is no way to definitively determine the impact of the final agreement on the local law analysis
below. The operating assumption here is that the silence in State law on this topic will continue
in the agreement.
The MTA may attempt, however, to resolve any such differences in favor of the less demanding
interpretation as it develops the Memoranda of Agreement with the Department of the
Environment and related agencies delegating to MTA the authority to grant permits for the
Purple Line as promised in MTA's Request for Proposals.

I. B.2.a. Stormwater Management
On April 15, 2010, the Maryland Department of the Environment published a document
entitled Maryland Stormwater Management Guidelines for State and Federal Projects. The
Introduction to the Guidelines makes clear that they were to be regarded as the “next step” in
fulfillment of the then still new Stormwater Management Act of 2007, providing “guidance
for developing, reviewing and approving stormwater management plans for State and federal
projects.” The Guidelines delineate in considerable detail how compliance with the 2007 Act
is to be achieved.20
Is the Purple Line Project within the intended scope of the Guidelines? If the MDOT P3
agreement does not lean heavily toward characterization of the Purple Line as private
activity, it can fairly be characterized as a “construction activity of a State agency,” as that
20

If the Purple Line FEIS does not mention the necessity of compliance with the 2007 Act, it may be because laws
regulating stormwater management are somewhat unlike many modern environmental laws. Controlling the adverse
impact of stormwater runoff on neighboring properties long predates most environmental laws. Such regulations,
like erosion control, are an outgrowth of the law of nuisance, which, in general terms, holds one landowner
responsible for the adverse effects he causes to take place on the land of an adjacent property owner. Stormwater
runoff control is just one of many ways in which the law of nuisance has been effectively displaced by more detailed
and precise obligations a landowner owes to both adjacent neighbors and the public generally. For example,
lawsuits complaining about loss of light and air when a building is erected next door, maintainable a century ago, are
today almost never viable. The builder typically has a complete defense if he has complied with zoning laws
regulating building height and setback from adjacent properties. That said, however, since 1972, the Federal Clean
Water Act (CWA) has established minimum standards for both States and in effect, local jurisdictions concerning
many aspects of stormwater management. Montgomery County's stormwater permit was in recent months reviewed
by an appellate court and ruled illegal, based on a combination of CWA and Maryland law.
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term is used in § 4-205 of the Environment Article. If applicable, this section would require
the Purple Line to obtain approval of a stormwater management (“SWM”) plan from MDOE.
§ 4-205(b). In addition, Montgomery County could request an opportunity for review and
comment on the SWM plan, and if those comments are timely made (within 21 days of
receipt), they must be included in the plan. § 4-205(c).
The alternative possibility is that the MDOT P3 will or ought to be viewed for SWM
purposes as construction activity by a private entity. In that event, the starting point for
analysis of the local law issue is the broader reach of Subtitle 2 of Title 4 of the Environment
Article, Stormwater Management. It spells out that the adverse effects of stormwater runoff
are to be reduced as much as possible, § 4-201, and that each county is to implement a SWM
program that is consistent with the standards to be promulgated by MDOE under § 4-203.
§4-202. State law mandates that unless exempt, no person may develop “any land for
residential, commercial, industrial or institutional use without submitting a stormwater
management plan to the county” that has jurisdiction and obtaining the county’s approval of
the plan. §4-204(a). In turn, “person” is defined to include “the federal government, the
State, any county, municipal corporation, or other political subdivision of the State, or any of
their units.” §4-101.1(b). So unless an exceedingly narrow interpretation of “commercial”
or “institutional” use were employed, State law appears to expect that the MDOT P3 would
be subject to stormwater review at both the State and county levels.
The relevant County law regulating stormwater management is County Code Chapter 19,
Article II. It has broad applicability to development activities in the County, but § 19-31 lists
several “development activities [that] are exempt from the stormwater management
requirement under this Article.” Subsection (d) provides an exemption for “any land
development activity that the Administration finds is subject to any State law that regulates
stormwater management runoff.” Elsewhere, “Administration” is defined as “The Water
Management Administration of the Maryland Department of the Environment.” § 19-21.
So does § 19-31(d) mean that the MDOT P3 is exempt from the County stormwater runoff
law because it will have to comply with the State law on the same subject? Construing this
provision to provide such an exemption would seem to be inconsistent with the State law
mandate, discussed above, and specifying that a given county’s stormwater management law
is applicable to projects located in that county.21

I. B.2.b. Erosion and Sediment Control
As with stormwater management, State law attaches considerable importance to the
control of erosion and sediment deposit “on lands and in waters within the watersheds of the
State . . .” § 4-101, Environment Article, Title 4, Subtitle 1, Sediment Control. In consultation
with DNR, MDOE is to “adopt criteria and procedures for the counties . . . to implement soil
erosion control programs.” Those programs are to include county “review and approval of major
21

It is notable that on March 3, 2015, the County Council enacted Bill 1-15, exempting the Purple Line from
several County permitting requirements, including all those in Chapters 8, 17, 22 and 49. Conspicuously omitted
was Chapter 19, Article II.
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grading, sediment, and erosion control plans.” Subtitle 1 also sets forth detailed requirements for
local issuance of grading permits, for adoption of local laws on sediment control, and for the
delegated enforcement of such laws. § 4-103. However, the “approval authority” for landdisturbing activity is not the local government, but rather MDOE or its designee, when the work
is undertaken by “a State or federal unit.” § 4-105(a)(2)(ii)4.
Article I of Chapter 19 of the Montgomery County Code regulates erosion and sediment
associated with land disturbance activity in the County. Section 19-1 specifies that the purpose
“is to protect, maintain, and enhance the public health, safety, and general welfare by
establishing minimum requirements and procedures to control the adverse impacts associated
with land disturbances. The goal is to minimize soil erosion and prevent off-site sedimentation
by using soil erosion and sediment control practices designed in accordance with the applicable
state law and regulations.” Section 19-2(b)(5) provides that a County sediment control permit is
not required for “any clearing or grading activity that is subject exclusively to State approval and
enforcement under State law and regulations.”
Article I mirrors State law in defining “persons” subject to the law, § 19-1A, and in
imposing on persons the obligation to obtain a permit before any land-disturbing activity, as
therein specified. §19-2. So is MDOT P3’s land-disturbing activity subject to sediment control
permitting at both the State and County levels? While the parallel terms of State and County law
would suggest an affirmative answer, it is necessary to consider the impact of § 4-105(a)
(2)(ii)4., which, as noted above, lodges the approval authority in MDOE when the work is
undertaken by a “State or federal unit.” Is the MDOT P3 such an entity? Again, this question is
difficult to answer in the abstract at this point, given the absence of a clear indication of the
nature of this entity (mainly public v. mainly private), as discussed above under stormwater
management.
If County law is found to be applicable, a permit is required for each “site” in the Purple
Line Project, which could conceivably be just one “site” if all the lots and parcels comprising the
Project are contiguous. If there is a break in contiguity, one or more additional permits would be
needed. § 19-1A (definition of “site”). No permit will be issued for grading or landdisturbance activity within 25 feet of a 100-year floodplain if that area that is subject to and
has not received a floodplain permit under Article III of Chapter 19, which is discussed
below. § 19-3(g).
The treatment of floodplains is likely to be affected and made more cautious by an
Executive Order signed in January 2015, but anticipated in the President's Climate Adaptation
Initiative of June 2013. That E.O. amends the longstanding E.O. 11988 on floodplain protection
and directs several agencies to amend their regulations to prevent Federal actions from taking
actions in or affecting floodplains that are expanded in height and width due to climate-driven
affects on the intensity of rain, stormwater, and related factors.
Section 19-5A sets forth the many detailed requirements for the contents of a sediment
control plan. Section 19-4A details the review and approval process, referencing the
“comprehensive and integrated plan approval process described in state law.” § 19-4A(b).
Interim steps include submission and approval of a concept plan mapping natural resources and
sensitive areas, § 19-4A(c); a site development plan showing the integration of sediment control
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practices with stormwater management practices, § 19-4A(d); and a final erosion and sediment
control plan. § 19-4A(e). Variances from plan requirements can be sought in cases of
“exceptional hardship” and “unique circumstances.” § 19-4. Plan modifications are also to be
closely regulated. § 19-5.
Permit conditions are all in furtherance of the goal of preventing damage to adjacent land
from the depositing of any “soil, earth, sand, gravel, rock, stone, or other material on or to roll,
flow, or wash on or over [such] land . . .” § 19-16(a). Similarly, such damage or interference is
also prohibited from occurring “on or over any public street, street improvement, road, sewer,
storm drain, watercourse or right-of-way, or any public property . . .” Id.

I.B.2.c. Floodplain Districts
If the Purple Line intersects any floodplain districts within Montgomery County, Article
III of Chapter 19 would appear to come into play. Article III provides for issuance of floodplain
permits by the County. In particular, §19-37(a) prohibits land-disturbance activity with 25 feet
of a floodplain district without a floodplain permit. Section 19-37(b)(3) provides that a
floodplain district permit would not be required if MDOT P3 is a “federal or state project
exempted under Federal or State law if the proposed work is performed on State or Federallyowned land.” The Purple Line is not being constructed on State or federally owned land
generally, so the only MDOT P3 land disturbance exempted from the County permitting
requirements for floodplains would be for disturbances that are exclusively on State or federal
land.
Implementing regulations are found at COMCOR 19.45.01. They specify that the
regulations are intended to “provide a unified comprehensive approach to floodplain
management which addresses requirements of the Federal and State programs concerned with
floodplain management; namely, the National Flood Insurance Program and the President's
Executive Order 11988 of May 27, 1977 (amended on January 30, 2015), on floodplain
management, the State's Waterway Construction Permit Program, State Wetlands Permit
Program, the U.S. Army Corps of Engineers' Section 10 and Section 404 permit programs; and
the State's Coastal Zone Management Program.” § 19.45.01.01. The extent to which these
federal and State programs will affect the MDOT P3 is a question that will need to be resolved
by the respective agencies and potentially, the courts.
As noted above, Executive Order 11988, amended on Jan. 30, 2015, strengthens the
original order signed in 1977. The Order requires “executive departments and agencies to avoid,
to the extent possible, the long and short term adverse impacts associated with the occupancy and
modification of floodplains and to avoid direct and indirect support of floodplain development
wherever there is a practicable alternative”.
The County floodplain regulations also detail the County’s claim to authority to regulate
floodplains, as follows:
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Montgomery County has the authority under the Flood Control and Watershed
Management Act, Section 5-801 et seq., Environmental Article of the Annotated
Code of Maryland, to control floodplain development in order to protect persons and
property from danger and destruction and to preserve the biological values and the
environmental quality of the watersheds or portions thereof under its jurisdiction.
Montgomery County has the authority under the National Flood Insurance Act of
1968, as amended, and the Flood Disaster Protection Act of 1973, as amended, to
adopt and enforce floodplain management regulations which meet the requirements
of Code 44 of Federal Regulations Parts 55-77, et seq., in order to participate in the
National Flood Insurance Program and remain eligible for federally subsidized flood
insurance, federal disaster relief, and federal and State financial assistance.” §
19.45.01.02
Whether or not the County has floodplain issues for MDOT P3 to grapple with will
depend on the proximity of the Project to the delineated Floodplain District, which “includes all
areas subject to inundation by the waters of the One Hundred (100) Year Flood.” COMCOR
19.45.01.03.A. The Floodplain District is delineated on the “Official Floodplain Maps” which
are the ‘Flood Insurance Rate Maps,’ and ‘Flood Boundary and Floodway maps’ as prepared by
the Federal Emergency Management Agency, approved engineered floodplain studies by DPS,
or the M-NCPPC maps, whichever gives more stringent water surface elevations.” Id.,
19.45.01.03.C.
There are very detailed County regulations on what development may occur in a
Floodplain District, § 19.45.01.04, as well as detailed requirements for information to be
contained in a permit application, § 19.45.01.05. Each day of violation of the regulations
constitutes a separate criminal offense, punishable by up to six months in jail and a $1000 fine. §
19.45.01.06.A.
A separate permit must be sought for each non-contiguous site. § 19-38(c). In issuing a
permit, the Director of DPS may attach conditions to prevent undue risk to public or private
property or hazards to life or property, § 19-40(a), including specifying the erection or
installation of walls, drains, dams, plantings, and erosion and sediment control measures. § 1940(b)(1).

I. B.2.d. Water Quality Control
Article IV of Chapter 19, administered by the County Department of Environmental
Protection, prescribes requirements for maintaining the high quality of the waters of Maryland
that are in the County. Section 19-47(b) expressly notes that the County is obliged to “establish
regulations governing discharges into protected waters of the State,” under federal (NPDES) and
state water quality standards. (See detailed discussion in I.3, "In Montgomery and Prince
George's, Stormwater is THE Water Quality Issue")
The prohibition on discharges into the waters in excess of established standards, § 19-50,
applies to any “person,” which is defined to include “any state or federal agency, or any
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combination of them.” § 19-48(m). More generally, the Director of DEP must regulate state
waters in the County under standards at least as, if not more stringent than, state standards. § 1951(a). Hence, Article IV seems fully applicable to MDOT P3.
Water quality control is essentially event-oriented post-construction rather than subject to
a pre-construction permitting regime. There are statutory limits on pollutant discharges into
protected waters, but permits are not issued to exceed those limits. Rather, when those limits are
determined to have been transgressed at any particular time, there are prescribed procedures for
addressing the pollution and redressing the violation.
One exception to this post-construction regulatory process occurs if the path of the Purple
Line happens to cross any County-designated “special protection areas.” In that event, MDOT
P3 will be obliged to comply with Article V of Chapter 19, which requires submittal and
approval of a water quality inventory and both a preliminary and final water quality plan. These
submissions must show how impacts on environmentally sensitive areas are avoided or
minimized, including minimization of impervious areas. § 19-64(a). Review and approval of
these plans is to be done in conjunction with the review and approval of development plans. §
19-65(a)(1). These provisions are implemented via very detailed regulations. COMCOR §
19.67.01. The clear intention is for a development proposal impacting a special protection area
to undergo detailed environmental scrutiny in conjunction with the review and approval of plans
for the project. § 19.67.01.07 – 19.67.01.10.

I. B.2.e. Forest Conservation and Water Resource-Related Issues
Chapter 22A of the Montgomery County Code is the framework law for protection of forest
resources and specimen trees on land in the County. Article II of Chapter 22A sets forth detailed
requirements for protection of forest resources in conjunction with development proposals. It
closely tracks State law, found in the Natural Resources Article, Title 5, Subtitle 16, Forest
Conservation. The County-prescribed requirements, however, do not apply to “a governmental
project reviewed for forest conservation purposes by the State Department of Natural Resources
. . .” § 22A-5(f). Hence, if MDOTP3 obtains a forest conservation imprimatur from MDNR,
there will be no need for separate and independent approval from the County. Whether
characterized as public or private, MDOT P3 is surely a “governmental project,” and it appears
to have been reviewed for forest conservation by MDNR. It is therefore unlikely that the County
will have a role in Purple Line forest conservation under Chapter 22A. 22
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It appears that Section 5 was approved in 1991 but a later act passed in 1992 also exists. The complete text of
Code of Maryland Regulations, Title 08. Subtitle 19 Forest Conservation, enacted in 1992 can be reached by this
link. Clearing of a public right-of-way is listed on the web as an “exception” to the Act (#5) but no detail is provided
about any replanting. At present, there are scores of landowners who may own portions of the land claimed by the
County and MTA as a right of way, according to an appellate court decision in favor of FCCT President Ajay Bhatt,
that is now the subject of a case schedule to be heard in late 2015 before Maryland's highest State Court. The ability
to use the land or clear forests on it depends upon the outcome of that case, and possibly other fact-specific cases
given the County's title was obtained only by the purchase of a "quit-claim deed", that warrants or guarantees no
particular level or extent of ownership.
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In the Record of Decision, it is stated that: "As design advances, MTA will work to avoid or
minimize incremental changes to in-stream water quality from deforestation of the riparian
zone." No further details are provided even though a Forest Stand Delineation Report was
undertaken -- but NOT made available to the public for comment in the FEIS -- and
deforestation is likely to have a significant impact on waterways of the United States and
wetlands.
The Purple Line Forest Stand Delineation Report was prepared by a sub-contractor (Coastal
Resources) to Parsons Brinckerhoff, the engineering firm that has coordinated or created many of
the studies for the Purple Line, and was the engineering firm for the Silver Spring Transit Center.
The Forest Stand Delineation Report describes in detail the forests stands that are in the study
and impact areas. The Report finds that a total of 48 acres of forest are impacted along the Line.
Of the 56 forest stands identified, 46 are assigned a priority ranking of 1, meaning a Top
Retention Priority, due to the presence of streams, wetlands, 100-year floodplain, steep slopes,
and/or specimen trees. Soil types are described, as are the trees and vegetation in the stands.
However, in spite of these detailed "baseline" descriptions, no analysis was done to assess the
ecosystem services, or environmental functions, of these forest stands. The ecosystem services
of trees include but are not limited to:
--ensuring vital air quality, not only by releasing the oxygen that we need to breathe, but also by
absorbing pollutants like ozone (O3), nitrogen dioxide (NO2), and sulfur dioxide (SO2) through
leaves, intercepting particulate matter less than 10 microns (PM10) like dust, ash, and smoke;
and lowering air temperatures which reduces the production of ozone;
--sequestering carbon (CO2) from our atmosphere and into their roots, trunks, stems, and leaves
while they grow.
--ensuring vital water quality by intercepting and filtering stormwater. Trees intercept rain with
their foliage and branches even before the water reaches the ground. Trees act as mini-reservoirs,
controlling stormwater runoff at the source. According to the USDA Forest Service, trees
including those that make up our "urban forest" reduce runoff by:
•

Intercepting and holding rain on leaves, branches, and bark

•

Increasing infiltration and storage of rainwater through the tree's root system

•

Reducing soil erosion by slowing rainfall before it strikes the soil.

The failure to assess the full, indirect and cumulative impacts of deforestation for the
Purple Line project is, at the very least, negligent, given the potentially significant impacts
on local streams and wetlands.
Under the State of Maryland's Afforestation and Reforestation Regulations, the first priority is to
avoid tree clearing. All new land development projects are required to first delineate the forested
areas, afforest those area previously cleared, and to reforest those areas that are proposed to be
cleared. The State’s first priority is to afforest and reforest at the specific site. The next priority
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would be to plant within the same drainage basin. If these two conditions cannot be met, the
State will allow planting to occur at other “tree bank” sites.
The 2014 Purple Line engineering plans, including the March 2014 Record of Decision and the
Forest Stand Delineation Report provided by the Maryland Transit Administration under
Maryland's FOIA, as the current plans as of late 2014, do not provide detailed information
regarding the specific acreages and locations of the proposed afforestation and reforestation sites
designed to "offset project-related tree loss along the Georgetown Branch Trail and other
corridor locations" to comply with Maryland's forest law.
The August 2013 Water Resources Technical Report of the Final EIS includes at 4.1.7 and 4.1.8
lists of "Potential" Wetland and Stream Mitigation sites where trees or native grasses could be
planted as part of offsite mitigation if permitted by the Army Corps of Engineers and the
Maryland Department of the Environment but these apparently are not designed to meet the State
requirement to mitigate for the loss of forest cover's impacts on wetlands and their natural water
flows and replenishment. It is our understanding that a portion of the reforestation requirement
may be provided in the up-county area, but, like the wetlands and waterways mitigation, neither
the design of the railway and paved path, nor an assessment of their combined effects, nor the
specific plan to mitigate their effects have been developed.
As stated earlier, avoidance is the best practice. Afforestation and reforestation may take years to
replace the mature trees that will be removed during the Purple Line construction. Reforestation
is most effective when the trees are planted adjacent to the proposed development. Mature tree
roots bind the soil and prevent soil erosion during storms and floods. Planting trees adjacent to
the proposed Purple Line would provide many environmental benefits, such as groundwater
recharge, reduced runoff and erosion, pollutant filters, and wildlife habitat.
But there is virtually no space in which to retain or plant such trees, given the expansion of
the tracks and trail in the right of way, and the need to keep catenary wires clear and
tracks clear from leaves. Moreover, many abutting residents, including in the Town of Chevy
Chase, have already been taking measures to plant trees in their properties. The reality is that
most of that deforestation is an irretrievable local impact. The many benefits of trees,
including for water quality and stormwater management, are not obtained when the trees
are planted in an up-county site, miles from the proposed Purple Line route.
I. B.3. Applicability and effect of regulations of the State of Maryland
MDE and the MNCP&PC (Parks and Planning Commission) also have several regulations that
are intended to restrict, limit, or mitigate the encroachment of new land development projects.
These regulations include delineating and protecting stream buffers, steep slopes, erodible soils,
100-year flood plains, and afforestation and reforestation requirements. These are in addition to
Federal limits on the "use" (including water and noise pollution) of parks by transit projects
funded by the Federal Government under what is referred to as Section 4(f) of the Highway Act.
The MDE (through the 401 Certification) has jurisdiction over all proposed development in or in
the immediate vicinity of any designated wetlands and Waters of the State. The purpose of these
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regulations is to protect the streams and wetlands and the variety of food sources in the
Chesapeake Bay basin. All developments involving a discharge of dredged or fill material to the
wetlands and/or the Waters of Maryland require review and approval from this agency. With
respect to this jurisdiction, MDE’s first priority is avoidance of the wetlands and streams and its
next priorities are minimization and mitigation of development impacts on wetlands and streams.
• Maryland Nontidal Wetlands Protection Act- The MDE issues permits for project activities
affecting nontidal wetlands and their vegetated 25-foot buffer.
• Waterway and 100-year Floodplain Construction Regulations- Authorization from MDE is
required for activities affecting surface waters and 100-year floodplains. These activities may
involve bridges or culverts, excavation or filling, channelization, changing the current course
or cross section of any stream, and temporary construction within the 100-year floodplain,
which as noted above, may be redefined pursuant to the January 2015 Executive Order.

I. C. In Montgomery and Prince George's Counties, Stormwater is THE
Water Quality Issue
Excessive and insufficiently controlled stormwater runoff is currently the most important source
of water quality problems in the surface waters downstream of the proposed Purple Line route.
Consistent with Federal and State requirements, Montgomery and Prince George’s Counties are
implementing substantial and costly stormwater management programs. It is not clear how or if
the Purple Line will be able to comply with Federal, State and local stormwater management
requirements. The mitigation measures contemplated in the Purple Line EIS/ROD and RFP are
not sufficient to ensure that stormwater will be managed appropriately during and after the
project’s construction. It is clear that the additional stormwater that the Purple Line will create
will hamper the State’s and Counties’ efforts to meet their stormwater-related commitments.
Four inter-related sets of requirements highlight the importance of particularly careful
stormwater management in the area of the proposed Purple Line.
I.C.1. Additional stormwater from the proposed Purple Line will negate years’ worth of
work by county programs that aim to restore the quality of impaired waters downstream.
All of the water bodies downstream of the Purple Line route have been designated as “impaired,”
with water quality insufficient to support their designated uses (Rock Creek, Little Falls, Sligo
Creek, Potomac, Anacostia, Chesapeake Bay). The Federal Clean Water Act requires the State
or States to develop a “Total Maximum Daily Load” (TMDL) for each impaired water that
identifies the pollutants and sources responsible for the water body’s impairment and prescribes
the maximum amount of pollutants that can be allowed to be discharged into the water body
without causing the water quality standards applicable to the water body to be violated, including
a margin of safety. The TMDL for each impaired water body must include a specific watershed
management plan indicating how pollutant loads will be limited to this maximum. For
Montgomery and Prince George’s Counties, the legally binding watershed management plans
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that have been developed to restore the quality of these impaired waters focus particularly on
efforts to limit and control stormwater runoff.
Montgomery County’s most important stormwater control program is known as RainScapes,
with an annual budget of millions of dollars in recent years. The RainScapes program includes
some elements by which the County directly accomplishes or contracts for stormwater
management and watershed restoration measures that control impervious acreage, and other
elements whereby the County provides technical assistance and financial incentives for property
owners to reduce and manage their own stormwater by means such as rain gardens and porous
pavement.
For FY 2014, the County focused education, outreach and financial assistance for private
property owners via the RainScapes Rewards Rebate Program particularly on the Towns of
Chevy Chase and Somerset. We estimate that the County’s intensive effort beginning March,
2014, in the Town of Chevy Chase specifically has generated as many as 15 homeowner projects
to increase infiltration and reduce the amount of rain falling on these properties that runs off to
local storm sewers and then to the impaired Rock Creek.
Applying a county-wide figure for the average number of acres treated per project, we estimate
that the increased amount of impervious surface that the Purple Line will create along the
northern border of the Town of Chevy Chase (East-West Highway bridge to Bethesda Tunnel)
will exceed the amount of impervious surface that will be treated as a result of more than twelve
years’ worth of RainScapes Rewards projects by Town residents at this maximum rate of 15
projects per year. Said another way, the amount of additional untreated stormwater that will be
generated by the proposed Purple Line within the Town of Chevy Chase will outweigh more
than twelve years’ worth of progress as the County’s premiere stormwater management program
for private property focuses on the Town. While dry wells and other techniques are also used to
control stormwater, the pattern of increasingly intense rains is expected to continue so that
building large impervious structures that are incapable of controlling the runoff they create in
such sensitive areas as the Coquelin Run valley in the Town and the lower Rock Creek
watershed is not a good idea.
I.C. 2. The MS4 (stormwater) permits for Montgomery and Prince Georges’ Counties
require or will require over the next five years controls to the maximum extent practicable
for 20% of the impervious surface area in these Counties that is not already controlled.
The additional impervious area to be added or encouraged by the Purple Line will make
achievement of this challenging requirement more difficult.
The Federal Clean Water Act and EPA regulations require all local jurisdictions with more than
100,000 population (e.g., Montgomery and Prince George’s Counties) to obtain National
Pollutant Discharge Elimination System (NPDES) permits for discharges from their municipal
separate storm sewer systems (MS4s). These permits prescribe various conditions that MS4s
must meet in order to be allowed to discharge to surface waters. The term of each permit is five
years, and the Maryland Department of the Environment (MDE) has received authorization to

30

issue these permits in lieu of EPA. Both the Montgomery County and Prince Georges’ County
MS4 permits from MDE include an identical condition -- the County must:
“By the end of this permit (as of the end of the term … restore an additional twenty
percent of the County’s impervious surface area that is not restored to the maximum
extent practicable.”

With a parallel condition in each County’s previous permit that required restoration of ten
percent of the County’s impervious surface area, the Counties are now required to have restored
by the end of the current permit term a total of 30% of the County’s impervious acreage.
Achieving this substantial degree of watershed restoration is a significant challenge for the
Counties. For Montgomery County,
•

The County calculated the 10 percent watershed restoration goal by 2010 ((as of the end
of the previous permit) to be 2,146 acres. In FY 2011, the County reported that
stormwater management BMP projects completed through FY 2010 achieved control of
1,091 impervious acres. The County DEP also calculated that 20 miles of completed
stream restoration added the remaining equivalent impervious acreage treatment of 1,055
acres, and that the total of 2,146 acres needed to meet the 10 percent goal thus had been
achieved during the term of the previous permit.

•

The requirement for control of twenty additional percent of the County’s impervious
surfaces to be met during the current five-year permit term (through February 15, 2015)
necessitates stormwater controls for an additional 4,292 acres.23 The DEP’s FY 2014
Annual Report for the MS4 permit24 indicates that projects completed through FY 2014
(ending June 30, 2014) had added controls for only 1,030 of these acres. Thus, by the
end of Montgomery County’s FY 2014, 7 ½ months short of the 5-year permit term, only
24% of the permit’s 20 percent acreage goal had been accomplished. The County
appears quite unlikely to have come close to meeting the goal by the end of the permit
term. By our calculation, if the County continued through the end of the full fiveyear/sixty month permit term at the same rate of progress as had been accomplished
during the first 52 ½ months of the permit term (i.e., through the end of FY 2014), the
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Although the 5-year term of the County’s current permit ended February 15, 2015, and the permit could be said to
have expired, the expired permit is being administratively continued while a new permit for an additional five-year
term is being developed. This situation is complicated by a Court decision that found the current (now expired)
permit to be illegal insofar as it was insufficiently specific and insufficiently protective of the downstream impaired
waters.
24

Montgomery County Department of Environmental Protection. Annual Report for FY14 NPDES Municipal
Separate Storm Sewer System Permit. March, 2015. Page II-16.
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County would have completed only 27% of the acreage requirement during the full
permit term. 25
A coalition of environmental groups sued the Maryland DEP in 2009, when the DEP issued a
draft of what was to become Montgomery County’s current MS4 permit, claiming generally that
the permit was impermissibly vague and failed to comply with water quality standards and the
TMDLs for the impaired waters downstream. After two rounds and six years of judicial
proceedings, the Court of Special Appeals of Maryland ruled on April 2, 2015 in favor of the
plaintiffs. In its decision, the Court stated that:
“… the Court is unable to understand why [the Department] adopted the terms in the
permit, or how those terms meet the requirements of the law. The permit does not state
with clarity what the permittees will do, how they are to do it, what standards apply, or
how one will measure compliance or noncompliance. The permit lacks ascertainable
metrics for meeting water quality standards that can either be met or not met.
The Court finds that it is not sufficient for the permit to require that permittees engage in
best management practices and file annual reports on their activities. Manuals and
policies that exist outside of the permit change frequently, and do not inform the public or
the Court of what the permit specifically requires. While it is allowable for the permit to
require best management practices, specific requirements for meeting water quality
standards must be stated in the permit.
The Court finds that the permit's requirement to restore 20% of impervious surface is
simply too general to show how the permittees will meet water quality standards. It does
not explain what the permittee is to do or how its performance is to be measured.
… the Permit fails at two separate levels. First, it does not comply with the statutory
procedural requirements of notice and public comment. To be clear, the Permit might
have complied from a technical point of view (by, for example, posting the required
notice at the required time), but it failed to comply from a practical point of view because
it omits or obscures important elements, leaving anyone not an expert unable to decipher
it. The Permit contains aspirational goals rather than particularized objectives, and it
refers to and relies on too much information that falls wholly outside of its terms (which
makes it impossible to figure out what the Permit requires without hunting for the
underlying information in a way that requires far more expertise than one could
reasonably expect). We also find it impossible to discern from the Permit when the
County would have to complete critical tasks. Second, the Permit fails as a substantive
matter because it does not contain ascertainable metrics that define how the County must
25

The 2014 annual report indicates further that projects to treat an additional 130 acres were under construction
during FY 2014, that task orders would be issued to add stormwater controls for 220 additional acres in FY 2015,
and that most of the additional desired acreage was covered by some preliminary pre-design task orders issued in FY
2014. The County has not yet released the planned Final Watershed Restoration Report (it was due June 30, 2015)
to report progress on restoration up to the end of the permit term on February 16, 2015. (See letter from Lisa Feldt,
Director, Montgomery County DEP to Ben Grumbles, Secretary, Maryland Department of the Environment,
transmitting the County’s annual progress report on compliance with MS4 permit requirements, March 13, 2015.)
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comply, or whether at some point it has complied, with what all agree are two of the
Permit's most important terms: regulation of TMDLs and the twenty percent
requirement.”26

This Court decision puts substantial pressure on Montgomery County to enhance and accelerate
the County’s stormwater management program. Not only has the County apparently fallen well
short of meeting the 20% requirement during the term of the recently expired permit, but the
Court has found the permit to be invalid for, among other things, failure to require an explicit
timetable, interim milestones and hard metrics for judging whether the requirement is being met.
The new Montgomery County MS4 permit for the next five years that MD DEP is presumably
now working on will need to be much tougher than the expired permit that has been declared to
be invalid.27 Despite more than a decade’s work in establishing and growing an innovative
stormwater management program, with expenditures increasing from about $28 million in FY
2010 to more than $50 million in FY 2014, the County has not met recent permit requirements
and likely faces more difficult requirements in future years.
The County’s stormwater management challenge is even more serious given questions that have
arisen regarding a major source of funding for the stormwater program. Since 2002,
Montgomery County has funded a substantial share of its stormwater program with the Water
Quality Protection Charge (WQPC), a charge levied on both residential and non-residential
property owners based on the extent of impervious surfaces on each property. WQPC receipts in
FY 2014 for Montgomery County totaled about $24 million, providing revenues equal to a little
more than 40% of the County’s stormwater program costs. Projections for future fiscal years
through 2018 show the WQPC as covering up to nearly 50% of program costs. County bond
issues are planned to cover nearly all the remaining program costs.
In 2012, the Maryland General Assembly enacted a requirement that all 10 larger local
governments in the State with sewer systems subject to MS4 Phase I permitting (Montgomery
County, Prince George’s County, Ann Arundel County, Baltimore City, etc.) establish a
stormwater remediation fee that would provide funds to assist in financing efforts to meet the
requirements of these permits. A watershed implementation plan had been issued under the
Phase II Chesapeake Bay TMDL estimating that local stormwater controls would account for the
largest share by far -- nearly $10 billion by the year 2025 -- of the costs in Maryland needed to
meet the Bay TMDL requirements. Funding for local water quality-related stormwater projects
looked to be far short of these levels, and the General Assembly believed that an additional
26

Court of Special Appeals of Maryland. Maryland Department of the Environment, et al. v. Anacostia
Riverkeeper, et al. Decided: April 2, 2015.
27
We assume that the expired permit is being administratively continued while MD DEP works on the new permit.
In our view, a permit that has been held to be invalid should be allowed to be administratively continued for any
substantial length of time. MD DEP must therefore accelerate development of a new MS4 permit for Montgomery
County.
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dedicated revenue source was needed. The law provided the 10 jurisdictions with substantial
flexibility in designing the required stormwater remediation fees and in setting their levels.
Montgomery County’s existing WQPC was grandfathered and deemed in the legislation as
qualifying to meet the new State requirements. One noteworthy provision of the State law
required that the amount of the fee for any particular property be related to the amount of
stormwater services the county or municipality provides to that property. Most of the 10
governments interpreted this provision as suggesting that the amount of the fee should relate to
the amount of impervious surface on the property that would generate stormwater that would be
managed in the county’s or the municipality’s storm sewer system.
These stormwater remediation fees have been controversial. Developers, commercial property
owners and some homeowners have objected to the fees, and opponents derided them as a “rain
tax”. In his successful campaign to be Governor, Lawrence Hogan pledged to seek repeal of the
requirement. Between 2012 and now, one county failed to establish a fee, another established
only a nominal fee, a third repealed its fee legislation and a fourth reduced its fees by 1/3; but
other counties retained theirs and Montgomery County phased in increases. Several lawsuits
were filed against the fee programs.
In response to this controversy, in its most recent session this year, the Maryland General
Assembly revised the 2012 law to make adoption of a stormwater fee optional rather than
mandatory for the 10 MS4 jurisdictions in the State. The new law, however, retains the 2012
requirements that these jurisdictions establish a local watershed protection and restoration
program and identify dedicated revenues or other sources of funds for meeting the requirements
of their MS4 permits. Additionally, each jurisdiction must file a financial assurance plan that is
determined by MDE to demonstrate good faith in identifying sufficient funds to meet 75% of the
anticipated costs of the MS4 permit’s “impervious surface restoration plan.” Montgomery and
Prince George’s Counties in 2015 have continued to collect their stormwater fees as in previous
years.
On July 22, however, a Montgomery County circuit judge declared the County’s WQPC invalid
in its application to a 34-acre commercial development in Gaithersburg. The property owner had
sued in opposition to the $11,000 annual WQPC fee for his property, claiming that he had
installed ponds that collected and treated the stormwater from all of his property and several
neighboring tracts, that there is no runoff or discharge from his property to surface waters or
County sewers, and that the County therefore provides no stormwater services to his property.
As of mid-summer 2015, Montgomery County and the other MS4 jurisdictions in Maryland with
similar fees were evaluating what to do in response to this decision. The judge agreed that the
County WQPC as applied to his property violated the State’s 2012 requirement that the amount
of the fee for a property must relate to the amount of stormwater services the county provides to
that property. Montgomery County and the other MS4 jurisdictions in Maryland with similar
fees were evaluating what to do as of mid-summer 2015. Although the judge’s decision applies
now only in this particular property owner’s case, the decision would seem to suggest that a
county cannot charge a stormwater fee for stormwater that is managed on-site, and cannot charge
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based simply on the amount of impervious surface on a property without considering how much
of the rainfall on that impervious surface ends up in county sewers. In our view, this result is
reasonable from a policy perspective. Stormwater managers generally, and Maryland law
specifically, assert that reducing the generation of stormwater (by reducing impervious surfaces,
installing porous pavement, rain gardens, etc. and facilitating infiltration) and managing it on-site
are much preferable to conveying and/or treating it offsite. It is entirely appropriate to provide
financial incentives, as the County’s WQPC fee credit system already does to some degree, to
encourage on-site stormwater management. Following this principle further, it seems perhaps
reasonable, as the court decision suggests, for the County to charge no WQPC for a property that
generates no stormwater runoff to be managed in publicly owned sewers, whether or not the
property has impermeable surfaces. A major concern for the County, then, is how this ruling and
the principle that underlies it might affect implementation of the WQPC and the revenues
derived from it. Implementation of the WQPC will likely be more complex and difficult if the
charge for a property must reflect a technical determination about the degree to which on-site
measures have reduced stormwater runoff from the property, in contrast to a charge based simply
on the size of the property and amount of impervious surface. Revenues from the WQPC may
decline significantly if properties that prevent generation of stormwater or manage much of it onsite cannot be charged.
It is during this challenging time for Montgomery County’s stormwater program that the
proposed Purple Line will add substantial impervious surface and additional stormwater runoff
into the impaired Rock Creek and Anacostia watersheds. The County’s stormwater program:
•

Has failed to come even near to meeting the goal in the current MS4 permit of treatment
of 20% of the County’s acreage of impervious surfaces;

•

Faces the likelihood of more stringent new MS4 permit conditions as required by the
Court decision that will include tougher goals for impervious surface treatment than those
not attained in the current permit, backed by deadlines, requirements to meet intermediate
milestones, and probably penalties for noncompliance;

•

May also face additional permit requirements as also suggested by the Court decision to
more reliably progress toward achieving the numerical load reductions required by the
downstream TMDLs for Rock Creek, the Anacostia and Potomac Rivers, and the
Chesapeake Bay

•

Will likely require annual funding significantly greater than in recent years in order to
meet these MS4 permit requirements;
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•

At a time when WQPC revenues, the funding source for approximately half of the
County’s program costs in recent years, are likely to shrink substantially unless the
charge is restructured and sharply increased for those properties that remain subject to it.

I.C. 3. Maryland is rightfully proud of the State’s stormwater management program,
which substantially exceeds Federal requirements and has been widely praised, but all
acknowledge that the challenge of restoring healthy streams and homes that are secure
from flooding is very large. Therefore major new burdens or hurdles should be avoided while
the state refines and implements its program. The program is built on a hierarchical approach to
managing storm water. In declining order of preference, the State aims to manage stormwater
by:
First, avoiding or minimizing its generation, through careful Environmental Site Design
(ESD) and Low Impact Development (LID) (e.g., by good site planning, grading, and
landscaping; porous pavement; rain gardens; constructed wetlands; etc.
• Second, managing and treating onsite the stormwater that is generated
• Third, managing and treating stormwater offsite
• Fourth, providing offsite, compensating mitigation for any remaining stormwater
damages that occur.
The Purple Line’s plan for managing stormwater, such as it is, is exactly opposite to the
State’s hierarchy. The plan includes no ESD features to speak of (especially with green track
having been dropped), there is little onsite management planned for the stormwater that is
generated, and the bulk of the expected additional stormwater generated is not expected to be
treated at all. The project will rely largely on unspecified offsite compensating mitigation. As
one of the State’s signature infrastructure projects over the next decade, the Purple Line will set a
very poor example of stormwater management. We are particularly concerned with the proposed
delegation of permitting for the project (including critical decisions on the project’s stormwater
NPDES permit and regarding offsite mitigation) to MTA instead of the environmental agencies
that have expertise in developing appropriately protective permits. This proposed delegation to
MTA is, in our opinion, of suspect legality, as it is controlled by a State-EPA agreement by
which Maryland has gained authority to issue through specific state agencies, what are actually
Federal NPDES permits.
•

I.C. 4. During construction: Plans for managing stormwater during the Purple Line’s
construction and thereafter will be governed by the NPDES permit that the project must obtain.
We believe that the project should not be covered under the State’s NPDES construction general
permit (as many smaller construction and development projects are), but instead should undergo
individual permitting, particularly given: a) Discharges affecting impaired waters; b) Extensive
need for compensatory offsite mitigation; and c) The project’s size and scope. The specific
permit requirements and the details of the required sediment management plan should be very
carefully considered and highly protective. During the development of the Federal “effluent
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guideline” regulation that prescribes minimum effluent quality and monitoring requirements to
be written into all NPDES construction and development permits, the U.S. EPA considered but
did not ultimately adopt a set of requirements specifically for “linear projects” such as roads, rail
lines, transmission lines, and the like. We believe that the permitting authority that ultimately
writes the NPDES permit for the Purple Line should seriously consider these additional
requirements. The broad latitude for what will eventually be required in the Purple Line’s
NPDES permit is yet another reason why the MDE should retain full permitting authority, rather
than delegating it to the MTA.
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II. Likely range of potential impacts of the Purple Line on stormwater runoff
and related pollution, and MTA’s Water Resources Plans for the Purple line
The MTA must comply with federal, state, and county regulations designed to protect water
resources, including: waters of the United States (WUS), wetlands, surface waters, floodplains,
groundwater and hydrogeology, and aquatic biota and habitat. The Purple Line’s limit of
disturbance is the boundary within which construction, materials storage, grading, landscaping,
and related activities will occur but it does not demarcate or control the extent of the effects of
the project.
The Maryland Transit Authority (MTA) has produced several documents related to
stormwater runoff and management along the Purple Line corridor, including the
following, the latter of which was dated later than and not included in the August 2013
FEIS in spite of the importance of stormwater management to the Chesapeake Bay region:
•
•

Purple Line Water Resources Technical Report, August 2013 (FEIS)
Purple Line Concept Stormwater Management Report; November 2013 (post-FEIS,
obtained through Maryland Public Information Request).

We have reviewed these two documents with particular attention to the portion of the Purple
Line between Bethesda and Rock Creek and the potential impacts on the Town of Chevy Chase.
This review has identified a number of inaccuracies and deficiencies.

II.A. Analysis of Water Resources Technical Report (FEIS, August 2013)
The Water Resources Technical Report provides supplemental information for the FEIS about
waters of the United States (WUS), wetlands, surface waters, floodplains, groundwater and
hydrogeology, and aquatic biota and habitat within the Purple Line project area. It includes
discussions on the affected environment, impact assessment of the Preferred Alternative, and
potential mitigation measures.
Key points from the report
In the report, the MTA/FTA repeatedly acknowledges that any stormwater management,
sediment control, and water pollution control plans developed for the Purple Line project will
follow only the State of Maryland regulations instead of the Montgomery County stormwater
management regulations. For example, under the sub-heading “Groundwater and
Hydrogeology” on page 48 of Section 4.1, Avoidance and Minimization, two sentences describe
how the impacts of stormwater runoff will be managed along the Purple Line:
"Impacts to groundwater have been minimized, as much of the Preferred Alternative
would occupy existing transportation rights-of-way and other paved surfaces.
Stormwater runoff from these surfaces will be managed in accordance with MDE
guidelines."
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The selected contractor will be responsible for the detailed design of the stormwater
management, sediment control, and water pollution control plans. This leaves the details of
these plans unaddressed.
It is repeatedly noted in the report that it will not be possible to protect local stream channels
to the extent required under Maryland regulations because the limited space in the Purple
Line right-of-way limits the ESD (Environmental Site Design) and water quality facilities that
can be used. The report states that this is particularly true in the section between Bethesda and
Rock Creek Park. The WUS in this section of the Purple Line drain into Rock Creek National
and Regional Parks, which are supposed to be protected from harmful "uses" resulting from
projects funded by Federal transit funds. .
The report acknowledges that the Purple Line project will increase the amount of impervious
surfaces within the project’s limits of disturbance and that this could increase the amount of
surface runoff and potentially the level of contaminants such as heavy metals, salt, organic
molecules, and nutrients in the surface runoff (page 46). This is specifically noted as a
problem along the Georgetown Branch section of the Purple Line.
II.A.1. Description of Waterways of the United States within the Purple Line Limits of
Disturbance-Summary of the Report and Comments
The FEIS Water Resources Technical Report provides extensive lists and descriptions of the
waterways with the "Limits of Disturbance". Perennial and intermittent streams or ephemeral
channels are considered to be waterways of the U.S. (WUS).
However, a review of the description finds errors and mischaracterizations, as noted below. We
summarize here both the descriptions from the Technical Report, and our comments.
The report identifies five (5) WUS that are located between Bethesda and Rock Creek Park
(Section 3.1 WUS and Wetlands, beginning on page 8 of the report). The first one, WUS GB-1,
is referred to as the upper reaches of Coquelin Run. The next three, WUS GB-2, WUS GB-3, and
WUS GB-4 are tributaries of Coquelin Run. The main stem of Coquelin Run, into which WUS
GB-2-WUS GB-4 drain, is not listed as one of the WUS, but clearly should have been. WUS
GB-2 is located in the Columbia Country Club; the other two are located between Connecticut
Ave. and Rock Creek Park. WUS GB-6 is Rock Creek.
Coquelin Run, which flows along the entire stretch of the Purple Line from Bethesda to
Rock Creek is incorrectly described in this report, which is a significant flaw in the report
given that its flow is perennial and it will receive all of the stormwater runoff from the
section of the Purple Line between Bethesda and Rock Creek.
WUS GB-1 Coquelin Run
Comment: The description of the “upper reaches” of Coquelin Run in the Technical
Report (page 8) is grossly incorrect. The main channel of the stream, including its upper
reaches, flows through the backyards of residents of Elm St. (south of and adjacent to the Capital
CrescentTrail). Redevelopment of some of the properties in the 4500 block of Elm St. in recent
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years has resulted in degradation of the stream in the upper 4500 block of Elm St. resulting in
ephemeral rather than perennial flows. The stream bed of Coquelin Run was filled in some years
ago at 4509 Elm St. Flow in what remains of the stream bed at 4503, 4505, and 4507 is
intermittent. The stream continues to be perennial from 4501 Elm St. eastward (even during
prolonged dry spells), with increasing volume. The report incorrectly identifies the flow in the
concrete culvert on the north side of the Capital Crescent Trail from the tunnel eastwards as the
upper reaches of the stream (page 8). This flow actually is water that has been pumped from
springs under the Air Rights building by sump pumps and water from surface springs in the area.
This water does eventually join Coquelin Run after passing under the Trail in a 24” pipe.
As acknowledged in the Conceptual Report of November 2013 (see below), Coquelin Run
receives all of the drainage /discharge from the Purple Line’s many points of investigation (POI)
and lines of investigation (LOI) between Bethesda and Rock Creek Park (see descriptions
below).
It does not appear that the impacts of the drainage /discharge from the Purple Line POI/LOI into
Coquelin Run have been adequately addressed in the Technical Report.

The description of the upper reaches of Coquelin Run (page 8), is as follows:
“Waterway WUS GB-1 is the uppermost reach of Coquelin Run, which originates just south
of the southern end of Pearl Street and flows east along the Capital Crescent Trail and under
the trail to join the main stem of Coquelin Run. This stream begins as an intermittent riverine
system with a mud bottom (R4SB5) and becomes perennial (R2UB1/2) as it flows under the
road to join the main stem. The channel has been straightened along the trail and is fed by a
partially concrete-lined stormwater outfall classified as an ephemeral channel. The
intermittent stream is about seven feet wide and four feet deep, while the ephemeral channel
is about six feet wide and three feet deep. Approximately one half inch of flowing water was
present in the main channel at the time of the field visit, while negligible flow was present in
the ephemeral channel. Habitat complexity was considered very poor in this system due to the
absence of stable habitat, shallow flows, heavy silt deposition, and moderate bank erosion in
the main channel. The perennial portion of the stream is approximately ten feet wide with a
channel depth of five feet. During the site visit, the stream was approximately one foot deep.
Habitat complexity was considered moderate and characterized by riffle/pool sequencing and
undercut banks.”
In Section 3.3 Floodplains (page 34 of the report), it is noted that Coquelin Run is associated
with 100-year floodplains in the Purple Line project area. It is further noted that these floodplains
have been encroached upon by private development and the construction of public infrastructure,
including streets, sewer lines, and water mains that cross or parallel the floodplains. The report
notes that “Despite these encroachments, the 100-year floodplains along study area streams
continue to serve important floodplain functions including, but not limited to, flood flow
attenuation, water quality improvement, and wildlife habitat.”
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Other WUS along the CCT between Bethesda and Rock Creek
There are three other streams classified as waterways of the U.S. between Bethesda and Rock
Creek Park. All three of these streams are tributaries of Coquelin Run. WUS GB-2 is located in
the Columbia Country club in POI8 (see Conceptual Report below) and WUS GB-3 is located in
POI15 (see Conceptual report below). The third, WUS GB-4 is not referred to in the Conceptual
Report.
The Technical Report describes these WUS as follows:
“Waterway WUS GB-2 is an unnamed tributary that originates within the Columbia
Country Club golf course and flows south under the Capital Crescent Trail, eventually joining
Coquelin Run and ultimately, Rock Creek. This stream is classified as an intermittent riverine
system with a mud substrate (R4SB5). The width and depth of the channel are eight and three
and a half feet, respectively. At the time of the field visit, less than one inch of flowing water
was evident within the channel. The stream is channelized near the culvert as it flows south
under the trail. Habitat complexity was considered very poor due to a lack of stable habitat
and shallow flows.”
“Waterway WUS GB-3 is an unnamed tributary that originates near the intersection of
Manor Road and Connecticut Avenue, and flows south under the Capital Crescent Trail
before joining Coquelin Run and ultimately, Rock Creek. This stream is classified as an
intermittent riverine system with a gravel/sand bottom (R4SB3/4). The width and depth of the
channel are three and four feet, respectively. At the time of the field visit, approximately two
inches of flowing water was evident within the channel, which has been heavily manipulated
to accommodate development. Waterway WUS GB-3 is culverted both upstream and
downstream of the study area, but the channel remains relatively natural near the Capital
Crescent Trail bridge crossing. Habitat complexity was considered poor due to a lack of stable
habitat; although some leaf pack habitat was present.”
“Waterway WUS GB-4 is an unnamed tributary that originates near Brierly Court, just north
of the CCT, and flows under the trail before joining Coquelin Run and ultimately Rock Creek.
This stream is classified as an intermittent riverine system with a gravel/sand bottom
(R4SB3/4). The width and depth of the channel are eight and three feet, respectively. At the
time of the field visit, approximately two inches of flowing water was evident within the
channel. Waterway WUS GB-4 is culverted under the trail but remains natural both upstream
and downstream of the bridge. Habitat complexity was considered poor to average due to the
presence of some stable habitat in the form of undercut banks and root wads, although banks
were slumping in some areas and silt deposition was moderate throughout.”
Rock Creek
“Waterway WUS GB-6 is the main stem of Rock Creek where it flows under the Capital
Crescent Trail. This stream is classified as a lower perennial riverine system with an
unconsolidated bottom consisting of cobble and gravel (R2UB1). The average channel width
and depth are 60 feet and 5 feet, respectively. During the field visit, the average water depth

41

was one and a half feet. The stream has been channelized to flow under the trail, and a bridge
pier exists in the center of the stream. Habitat complexity was considered average due to the
presence of deep pools, but stable cover was scarce and few riffle-pool sequences were
observed. Silt deposition was heavy, and bank erosion was moderate."

II.A.2 Description of Wetlands from the FEIS Water Technical Report-Summary and
Comments
One wetland (Wetland GB-8) was identified in the Purple Line project area in Rock Creek Park,
immediately east of Rock Creek . On page 8, it was described as the “highest functioning
wetlands in the study area”. The wetland is further described on page 17 as:
“Wetland GB-8 is located north of the Capital Crescent Trail, immediately east of Rock
Creek. This wetland flows into Rock Creek through a pipe situated under the path that
parallels the western edge of the wetland. Wetland GB-8 is classified as palustrine forested
with a seasonally flooded water regime, with some areas being semipermanently flooded
(PFO1E/F). Indicators of wetland hydrology observed during the site visit were abundant,
including up to one half inch of surface water, a high water table, saturation at the soil
surface, water-stained leaves, drainage patterns, crayfish burrows, and stunted or stressed
plants. Aerial imagery of the site also showed inundation. Based on the dominance test for
hydrophytic vegetation, 100 percent of the dominant species identified within the wetland test
plot (WTP 8-1) are considered FAC, FACW, or OBL. The dominant vegetation included Acer
negundo (boxelder), Cephalanthus occidentalis (common buttonbush), Cinna arundinacea
(sweet woodreed), Fraxinus pennsylvanica (green ash), Polygonum sagittatum (arrowleaf
tearthumb), Typha latifolia (broadleaf cattail), and Ulmus americana (American elm). Soils in
the wetland are mapped as Codorus silt loam, which is not listed as hydric by NRCS.
However, soil samples met the Depleted Matrix (F3) hydric soil indicator at a depth of zero to
six inches, with a matrix color of 10YR4/2 and redox concentrations of 7.5YR4/6. Based on
the New England method, the principal functions/values likely provided by this wetland
include groundwater recharge/discharge, floodflow alteration, sediment/toxicant retention,
nutrient removal, production export, wildlife habitat, recreation, uniqueness/heritage, and
visual quality/aesthetics.”
The report fails to include another wetland in Rock Creek Park that will be affected by the
Purple Line project. This second wetland is located just downstream from WTS GB-8, but on
the west side of Rock Creek.
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Impact of Purple Line on WUS and Wetlands
Comment: Much of the stormwater runoff management for the Bethesda to Rock Creek portion
of the Purple Line (Bethesda to East-West Highway in particular) appears to rely on placing
extensive sections of Coquelin Run in enclosed culverts and additional lengths of WUS GB-2,
WUS GB-3, and WUS GB-4 in culvert extensions.
Enclosing an active stream or part of an active stream is likely to have negative effects on the
downstream receiving area. Negative effects result because enclosing a stream shortens the
length of the water course, increases the volume of water at the downstream outfall, increases the
velocity and erosive force at the outfall, and changes the land contour and habitat. Natural
streams allow infiltration, control water flow velocity by water pools and by lengthening the
water course as the stream bed curves and meanders, and allow animals and plants to live.
No assessment is provided in the Report of the impacts on WUS GB-1, WUS GB-2, WUS GB-3,
or WUS GB-4 of placing additional sections of them in closed culverts. No assessment of the
impacts on the watersheds of this area of culvertizing these streams is provided nor of the
potential effects of contamination. (See discussion below of the effect on endangered
amphipods.)

Table 13 on page 44 specifies how many linear feet of the four WUs will be placed in
culverts/culvert extensions:
•

For the upper reaches of Coquelin Run (WUS GB-1), 110 linear feet of “ephemeral”
stream and 1,447 linear feet of “intermittent” stream will be placed in a “closed drainage
system”. As noted above, the Report does not correctly described the upper reaches
of Coquelin Run. The stream (WUS GB-1) that will be placed in the culvert described in
Table 13 may be the flow of water in the concrete ditch on the north side of the CCT and
also the water that flows during storms in the dirt ditch along the south side of the CCT.
Nonetheless, the culvertizing of these water flows will impact Coquelin Run because this
water will be channeled into Coquelin Run in a more concentrated way than it currently
is and there will be a greater volume and velocity of water entering the stream.

•

For WUS GB-2, 134 linear feet of “intermittent stream” will be placed in a closed culvert
extension.

•

For WUS GB-3, 70 feet of “intermittent” stream will be placed in a closed culvert
extension.

•

For WUS GB-4, 117 linear feet of intermittent” stream will be placed in a closed culvert
extension.

The report acknowledges that impacts of the Purple Line on streams is disproportionately large
in the Georgetown Branch section of the route (page 45):
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“The majority of the stream impacts would occur within the Georgetown Branch rightof-way and along Ellin Road, where stream systems would be placed in closed drainage
systems for most of their length within the limits of the project.
Section 4.2 Short-term Construction Effects lists the following impacts to WUS GB-2 and WUS
GB-6:
•
•

WUS GB-2 (located within the Columbia Country Club) would be crossed during
construction of the Purple Line (page 55).
Approximately 101 linear feet of in-stream construction would occur within Rock Creek
(WUS GB- 6) to deconstruct, remove, and replace the existing bridge and bridge pier
(page 55).

WUS GB-4 also will be crossed by the Purple Line during construction but this is not
acknowledged in the report.
For a discussion of the failure to assess cumulative impacts on these streams and wetlands see
section I.A.1, above, on cumulative impacts.
For a discussion of the failure to assess potential impacts on endangered species habitat see
section II.6 below.

II.B. Analysis of the Conceptual Stormwater Management Report -- Vital
Information Not Disclosed in the FEIS
II.B.1. Overview
The MTA provided the Purple Line Conceptual Stormwater Management Report in early 2015
under a FOIA request from Friends of the Capital Crescent Trail. The Report is dated November
2013, and was provided to us after the close of the final public comment period for the Purple
Line project’s Final Environmental Impact Statement in the fall of 2013, so none of the
information it contains about proposed plans for handling stormwater runoff resulting from the
Purple Line’s construction was available to the public during the comment period. The Report
was not included in the FEIS and has not, to our knowledge, been made available to the public as
it was obtained by us only through a state-level Freedom of Information Act request.
In the Conceptual Report, the Purple Line right-of-way is divided into 12 zones. Oddly enough,
Zones 1 and 2 do not include the entire width of the Purple Line right-of-way; they include only
the southern portion of the right-of-way where the Purple Line tracks will be located. The
northern portion of the right-of-way, the portion where the Capital Crescent Trail (CCT) is
supposed to be relocated is not included in these zones but rather in Zone 12.
It appears that the impervious surface area of the reconstructed CCT is not included in the IART
computations for Zones 1 and 2 even though all stormwater from the reconstructed CCT will
discharge through Zones 1 and 2. Therefore, the quantity of stormwater discharging from
Zones 1 and 2 and the quantity requiring treatment would appear to be seriously
underestimated.
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For Zones 1 through 11, but not for Zone 12, the Report identifies points of investigation (POI)
and lines of investigation (LOI), which are the points at which drainage leaves the project limits,
within the alignment. For each POI and LOI in Zones 1 through 11, the Report briefly describes
current conditions, proposed conditions, stormwater management requirements, proposed ESD
and water quality facilities, proposed quantity facilities, and downstream impacts. Charts
accompanying the descriptions quantify various stormwater management requirements and
facilities. For many POI, variances will be sought for one type of stormwater runoff control
requirement or another because the report states that it is anticipated that it will be
impossible to manage onsite all of the water required by state regulations.
Comment: There appears to have been no assessment of the direct or cumulative impacts
on waters of the U.S., wetlands, the ecosystems, or protected species, that could result from
the project’s failures to meet stormwater quantity and quality requirements. Downstream
impacts are only assessed for the increased water discharged from an individual POI or
LOI into the stream with water at its current levels, with no consideration given to the fact
that because most upstream POIs and LOIs will discharge increased volumes of
stormwater, the stream volume will not be at its current levels.
Terms and abbreviations used in the Conceptual Report
Bioswales - Shallow bioswales will be constructed between the trail and the track to collect
water from the CCT, where space allows. The bioswales will vary in length, have a 2.5‐foot filter
media depth, side slopes of 3:1 and widths ranging from 2.5‐to 4.0‐feet. Trail drainage will sheet
flow into each bioswale. Track drainage will not enter the bioswale since in many cases the track
and trail will not be at the same elevation, and when they are, they are separated by ballast curb.
CpV – Channel Protection Storage Volume. This refers to 24 hour extended detention of from
the one-year, 24-hour storm event that must be provided. The purpose of this design criterion is
to protect stream channels, downstream receiving waters, and wetlands from erosion and
associated sedimentation resulting from development within a watershed. This criterion limits
the total amount of time that a receiving stream exceeds an erosion-causing threshold based on
pre-developed conditions.   
IART –Impervious Area Requiring Treatment
Qp10 - Overbank Flood Protection Volume: For sensitive streams, the peak post-development
discharge rate from the ten-year storm event is supposed to be controlled to the pre development
rate (Q).  
Rev - Recharge Volume: (acre-feet) This is a portion of the stormwater from a 1-inch storm
requiring water quality treatment. The purpose of the Recharge Volume criterion is to protect
groundwater resources by minimizing the loss of annual pre-development groundwater recharge
as a result of the proposed development.
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II.B.2. Key points
1. It will not be possible to meet the stormwater treatment requirements for the total
impervious area requiring treatment (IART) of the Purple Line project (page 607).
According to the Report, the total IART for the Purple Line is 76.24 acres and the total IART
that can be treated by Environmental Site Design (ESD) and water quality devices is 48.90
acres. The report acknowledges that runoff from about 36% of the IART (27.34 acres) would
not be treated onsite with ESD measures and would need to be treated using offsite water
quality mitigation. The Report further acknowledges that the location of offsite treatment
mitigation facilities have yet to be determined because this project is in the Concept Design
phase. We note that it is unclear whether the IART figures correctly reflect the IART because
it is not clear that the IART for Zone 12 was included in the IART computations for Zones 1
and 2.
2. The statement that treatment requirements of the Purple Line impervious areas will not
be met does not adequately describe the impacts of this failure. For some POI/LOI the
increase in impervious area is substantial. For example, in POI 12 (in the vicinity of
Connecticut Ave.) 68% of the area currently consists of impervious surfaces; this will
increase to 96% after construction of the Purple Line (a 41% increase) (Section 4.1.12.2 (page
91).
3. The POI 12 area contains three hazardous materials sites identified in the FEIS (see section
II.D on Hazardous Materials) that will be disturbed, and will likely result in polluted
discharge at the POI during and after construction of the Purple Line. This is problematic in
terms of general water quality but also because the area also has seeps that may be potential
habitat for three endangered amphipods, and there is one site occupied by the Kenk's a stone's
throw downstream on Coquelin Run. No assessment of the potential uptake of hazardous
materials in the soils under these seeps has been published or provided but the Montgomery
County Planning Commission included a warning in the environmental appendix to the Chevy
Chase Lake Sector Plan that increased development could pose a risk to the Kenk's amphipod
population overlooking Coquelin Run east of Connecticut and called for a conservation
easement that has yet to be put in place (see Appendix F quoting the Chevy Chase Lake
Sector Plan findings).
4. Where existing or proposed utilities and other design constraints do not allow for sufficient
ESD, water quality, recharge or channel protection treatment, variances will be requested, and
offsite management will be pursued. The Conceptual Report indicates that, in addition to the
many POI-specific variances that will be requested, additional variances from Maryland
stormwater regulations will be sought, For example, on page 607, it is stated that "{w}here
existing or proposed utilities and other design constraints {do} not allow for sufficient ESD,
water quality, recharge or channel protection treatment, variances {are} intended to be
requested, and offsite management will be pursued."
5. In the Stormwater Management Approach Section, it is stated that: “Quality
Management that cannot be met onsite will be managed offsite in County or State
retrofit facilities or new facilities within County or State lands." Yet just above this
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acknowledgement that some water will have to be “treated” at some remote site, is the
statement that “This project site is a highly urban environment and the adjacent
properties are densely developed residential or commercial centers where impacts to
private property is not practical.”
6.. The report also states: “10 Year quantity management is provided onsite within each POI/LOI
where necessary." It is not clear that the assessment of “necessary” was done correctly
because no attention has been paid to cumulative impacts of failure to meet IART
requirements in upstream POI/LOI. For example, in the portion of the Purple Line
between Bethesda and Rock Creek, Qp10 is only acknowledged to be necessary in
POI/LOI 2-4; in POI 5-19, it is considered to be unnecessary to meet the Qp10 criteria
because flooding is not considered to be a problem in Coquelin Run in this area.
However, the impacts of additional stormwater entering Coquelin Run from all of the
POI/LOI is not considered.
6. The IART requirements are not met in any of the 19 POI/LOI between Bethesda and Rock
Creek Park. Additionally, only in three of the POI/LOI will 10-year storm Overbank
Protection be considered. The cumulative impacts of failing to meet IART in all 19 POI/LOI
and of failure to consider Overbank Flow Protection - Qp10 has not been assessed despite the
fact that Coquelin Run is one of the primary tributaries to Rock Creek. Coquelin Run may
not have a flooding condition at POI4-POI 19 today, but no apparent evidence to
support that assertion was provided and with an increase of over 40% in the impervious
area in the Purple Line right-of-way and increased impervious surfaces resulting from
the impacts of the Chevy Chase Lake development, there is no guarantee that flooding
will not result when the Purple Line is built with no or insufficient stormwater
management (SWM) treatment facilities at each POI/LOI. On the contrary, it is likely.
7. For POI/LOI 2-19 in Zone 1, the Conceptual Report states that, due to limited space in the
right-of-way, limited or no ESD and water quality facilities will be provided. In most of the
19 POI/LOI, the report states that some Green Track will be installed (however, due to project
cutbacks, as of July 2015, this ESD measure is no longer going to be used and no other
measure has been substituted). The Green Track would primarily have been a water quality
measure but would have provided some quantity control due to infiltration and the under
drains that were to be part of the facilities. In some of the 19 POI of Zone 1, shallow
bioswales will be installed. In one of the POI located within the Columbia Country Club, the
report states that pervious pavement will be used for the CCT (this provision also was
eliminated in the July 2015 cutbacks).
8. Pervious pavement will not be used for the CCT even though its use would reduce the amount
of untreated stormwater runoff. (Its use in one section of the CCT was eliminated in the July
2015 cutbacks).
9. Although the Conceptual Report states that quantity management for the 10-year storm
(Overbank Flood Protection – Qp10) is required for POI4 because downstream flooding
exists within this section of Coquelin Run, it is not clear that the requirement will be
met. The Report does not state, as it did for POI2 and LOI3, that the 10-year flow at POI4
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will be less under the proposed conditions and therefore, that the Qp10 volume requirement
has been met. Given that stormwater from POI 2 has been transferred to POI4 and runoff from
the CCT from the Tunnel eastwards to POI 4 will be drained at POI4 (which it currently does
not) it seems unlikely that the amount of runoff will be less.
10. The report speaks only to stormwater. It ignores the perennial water flows from springs
in the upper reaches of Coquelin Run. There is perennial water in the concrete drainage
channel on the north side of the CCT (east of the Bethesda tunnel) coming from springs and
sump pumps draining springs under the Air rights building. There are also springs under the
current CCT that result in perennial damp spots on the Trail. Additional springs and seeps are
located in the areas to the north and south of the current CCT within the right-of-way of the
Purple Line project. This adds to the water that must be dealt with.
11. There is no discussion in the report of the additional problems that might be encountered
because of the steep slopes along some portions of the right-of-way for LOI3 and POI4. Nor,
more generally in the report, is there a discussion of new slopes created by potentially
massive regrading, acceleration and deceleration ramps for the trains from the bridge over
Connecticut Avenue, and related construction to bring the train tracks to required elevations
along the right of way.
12. There are a number of points that are unclear in the Conceptual Report:
a. For POI2, a gravel storage tank is being located under the track underdrain. This does not
appear to be the case for LOI3. Why not? The water factors appear to be the same or even
more intense for LOI3 than for POI2.
b. LOI 3 appears to overlap LOI4 and to extend well past the 48” outfall pipe of LOI4. This
makes it difficult to determine exactly what water is discharging where.
c. For LOI3, water will be dripped out of the walls onto the abutting private properties in
some sections but not all. How will the water on the portion where it is not discharged
from the walls be handled?
d. For LOI 3, The Report notes that water currently enters the right-of-way from a concrete
flume but does not describe how this water will be captured and discharged once the
Purple Line is built.
e. It is not clear how all of the water currently draining to POI4 will continue to drain to POI4.
For example, it is not clear how the water draining from under the Air Rights building will
be captured. Further, a storm drain trunk line will cross back and forth under the Green
track and its underdrain, which would appear to compromise that system.
f. The report mentions that a facilities building will be located under the CCT near the
Tunnel. It is not clear whether or not the impervious area of this building was included in
the calculation of impervious surface area for POI2. It is likely that it is treated as
belonging to Zone 12 and so was not included.
g. No mention was made of the power station that will be located on Montgomery Ave. Was
the impervious surface area of this station included in the IART calculation? It seems
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unlikely, yet stormwater draining from it will have to be discharged from POI4 into
Coquelin Run.
13. Water is supposed to discharge from POI2 into a concrete channel. Based on the photo of
POI2 provided in Appendix H of the Report, it appears to be located on the northern property
line of 4317 Elm St. No concrete channel was observed at that point. There are some "rip-rap"
rocks half buried in soil between the Trail and the chain link fence. The owner of 4317 Elm
St. said that there is no concrete channel on his property.
14. In the “Existing Conditions” section of LOI3, it is stated that the LOI runs along
Coquelin Run. This is incorrect. It runs along the southern edge of the Purple Line
right-of-way with sheet drainage in some parts across the private residential properties
to reach Coquelin Run. Coquelin Run is well inside these properties.
15. Stormwater currently discharging in POI2 and LOI3 will be shifted to POI4 resulting in
increased drainage from this POI. Particularly notable is that the current outfall pipe at
POI4 is 24”. According to the Report, it will be enlarged to 48”. No explanation is given
for the need to so dramatically increase the volume of water carried by the outfall pipe
and no measures are proposed to absorb the increased volume ofn water drained
through the pipe despite acknowledgement in the report that flooding is a problem on
this section of Coquelin Run.
16. The description of POI4 asserts that the CCT is the southern boundary of this drainage area.
However, this appears to be incorrect because the northern half of the railway (which will be
south of the CCT) will drain to POI4. Were the IART and other calculations for POI4 done
correctly?
17. If a variance is granted for water quantity or water quality, then mitigation should take place
either in Coquelin Run or Rock Creek watersheds. Any plan that involves implementing the
mitigation measures outside the impacted drainage basin should not be accepted by any
agency or jurisdiction due to the massive impact on properties and natural functions of
the area.
II.B.3. Descriptions of Zones 1, 2, and 12
Zones 1 and 2 of the Purple Line extend from Bethesda to Silver Spring. Zone 12, which
runs parallel to Zones 1 and 2 is the portion of the right-of-way that will contain the
reconstructed Capital Crescent Trail.
Zone 1 –Zone 1, approximately 3.0 miles long extends from just east of Woodmont Ave (the
Bethesda Station) to where the Capital Crescent Trail intersects Stewart Ave. (beyond the
Lyttonsville Station). The proposed track alignment follows the existing CCT alignment and
runs through various land use areas. The right-of –way in zone 1 tends to be restricted.
“Under existing conditions, the CCT alignment is below grade at the Woodmont Plaza and
daylights beyond the Air Rights Building at STA 111+62. This tunnel segment will remain
for the Purple Line track and minor changes will be made at the east and west terminii of the
tunnel to accommodate the proposed Purple Line and Bethesda Station. Intersections with
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existing major roadways include an aerial bridge over Connecticut Avenue28, a descent
below Jones Mill Road (accompanied by some minor roadwork and widening at grade for
Jones Mill Road), and construction and realignment of a new Lyttonsville Place bridge.
Waterway crossings include a dual cell culvert for pedestrian passage and stream flow
replacing the existing culvert at a Tributary to Coquelin Run and the existing CCT bridge
spanning Rock Creek being replaced by two bridges at Rock Creek for the Purple Line and
the CCT, further discussed in the Zone 12 narrative. There are twenty-five (25) Points of
Investigation (POIs) and two (2) Lines of Investigation (LOIs), located and identified where
site drainage leaves the project limits. Within this zone the western-most POI (POI 1) is
located within the Potomac River-Montgomery County watershed (MDE: 02140202) and
the remaining POIs and LOIs are located within the Rock Creek Watershed (MDE:
02140206).” We note that this description of Zone 1 omits any reference to one of the
crossings of a waterway of the U.S.
Zone 2 - Zone 2, approximately 1.5 miles long extends from Stewart Avenue and ends at the
Silver Spring Transit Center (SSTC). Starting from Stewart Avenue, the transit way runs
northwest,, then parallels the CSXT tracks on south side of the CSXT right-of way. The
CCT starts out on the south side of the transit way, but crosses over it at various points. The
18 POIs and 7 LOIs within this zone are located within the Rock Creek watershed .
Zone 12– Zone 12 covers the Capital Crescent Trail re-alignment and extension to be
constructed by the MTA Purple Line and managed by Montgomery County postconstruction. It is approximately 4.4 miles long extending from Elm Street Park to the aerial
platform at the Silver Spring Metro Station. The CCT runs through various land use areas, as
described in the previous Zone 1 and Zone 2 narratives. Under existing conditions, the CCT
alignment is below grade at the Woodmont Plaza, daylights beyond the Air Rights Building
and continues to Stewart Ave. The new western terminus of the CCT will occur at Elm
Street Park adjacent to the Air Rights Building, as the CCT cannot occupy the same tunnel
space as the Purple Line track. Continuing eastward it will be relocated, re-aligned, and
grade separated to run parallel to the Purple Line, and at some locations it will cross over or
under the Purple Line, through Zone 1 and Zone 2. The new eastern terminus of the CCT
will occur at the SSTC and the future Metropolitan Branch Trail connection. Intersections
with existing major roadways and CSXT/WMATA include a new aerial bridge over
Connecticut Avenue, a descent below Jones Mill Road and at Lyttonsville Place, and use of
the Talbot Avenue Bridge over the CSXT/WMATA rail corridor. Multiple trail crossings of
the Purple Line plus trail connections to adjacent neighborhoods will occur at Elm Street,
Pearl Street, East West Highway, Sleaford Road, Connecticut Avenue, Jones Mill Road,
Rock Creek Park, Grubb Road, and Lyttonsville Place Road. The existing CCT bridge
spanning Rock Creek will be removed, replaced, and relocated by a new pedestrian bridge
over Rock Creek. Drainage from the CCT discharges to POIs and LOIs identified for Zone 1
28

The overpass over Connecticut may be eliminated to save money, according to news reports but that would
greatly increase traffic delays and public safety risks.
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and Zone 2, located within the Rock Creek Watershed. We note that no computations of the
IART for Zone 12 are presented in the report and that it does not appear that the Zone 12
IART is included in the IART calculated for Zones 1 and 2.
II.B.4. Stormwater management in Zone 1
As described in Section 4.1 (page 51) of the Conceptual Report, bioswales will be the
main water quality control measure used in Zone 1. When bioswales cannot be used, green track
would have been used to provide the remaining treatment, but again, this is one of the features
that has now been removed from the plan for cost-cutting purposes under Governor Hogan's
changes announced for the Purple Line in July 2015. MTA proposes to use micro-bioretention in
areas where additional space is available, though these areas and the exact measures to be used
are not specified in any way. Quality control for the one-year storm (CpV) is to be provided by
meeting ESD requirements. MTA contends that Qp10 quantity control will only be required at
POIs/LOI in the Bethesda area and Lyttonsville area where downstream flooding is a concern.
A summary of overall site impacts for Zone 1 was provided in Table 1 Zone 1 Site Summary
Table (page 51, reproduced below. Again, these figures appear to apply only to Zones 1 and 2
and not to include figures for Zone 12 even though stormwater from Zone 12 will be discharged
through the POI and LOI of Zones 1 and 2.
Area in acres
Total Site Area (SWM LOD)

36.12

Existing Conditions Impervious Area within the Site
Area

8.09

Proposed Conditions Impervious Area within the Site
Area

12.42

New Impervious

7.62

Reconstructed Impervious

5.58

Removal of Existing Impervious

2.49

Net Impervious Increase

5.31

The table below shows storm water management plans for POI2-POI20, the POI/LOIs
between the tunnel and the west side of the Rock Creek Park trestle. According to the
Conceptual Report, no ESD or water quality facilities will be used in 8 of these 19 POI/LOI.
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Some Green Track was supposed to be used in the remaining 11. However due to cost-cutting
changes announced in July 2015, no Green Track will be used in any of the POI/LOI. Eight of
the POI will have some shallow bioswales. One section was supposed to have some pervious
surface material on the CCT, but this has been eliminated from the plans. The Impervious Area
Requiring Treatment (IART) requirements will not be met in any of these POI. In the 8 POI
with no ESD or water quality facilities, generally none of the other stormwater requirements
(ESD, minimum ESD, Rev, CpV) will be met. Variances from stormwater management
requirements will be requested in 7 POI. With the elimination of Green Track in 11 POI
additional variances may be required. The Conceptual Report concedes that flooding is a
known problem in the sections of Coquelin Run impacted by POI2-POI5 and therefore
Quantity management for the 10-year storm (Overbank Flood Protection - Qp10)
requirements must be met for these POI/LOI; the Report states that those requirements
are met under the proposed stormwater management plan. However, it is not clear that
this is true. It is further stated that flooding is not known to be a problem on any other
portion of Coquelin Run so Qp10 requirements do not have to be met for POI5-POI20.
The table below also illustrates the important role that green track was intended to play in
stormwater management:

Summary of ESD
Between
tunnel and
East-West
Highway

ESD & WQ
facilities

Qp10
required

ESD
met?

Min
ESD
met?

Rev
met?

POI2

Some Green track*

Y

Y

Y

Y

LOI3

Some Green track*

Y

POI4

Some Green
Track*, bioswale

Y

Y

Y

Some Green
Track*, bioswale

N

Y

Some Green
Track*, bioswale

N

N

POI/LOI

POI5
From EastWest
Highway, to
CT Ave.

POI6
POI7

IART

CpV

met?

met?

N

Y

N

Y

N

Y

N

Y

Y

N

Y

N

Y

Y

Y

N

Y

N

N

N

N

N

N

For Rev &
CpV

Variances
requested?

Y

None
(No stormwater
facilities outside
track in CC.
Shift req. to another
POI)
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POI8

POI9
POI10
POI11
POI12
POI13
POI14
POI15
POI16
POI17
POI18

*Green

Some Green Track*
and pervious
surface for CCT
(must limit
footprint of PL to
preserve aesthetics
of CC)

N

Y

Y

Y

N

Y

N

N

N

N

N

N

N

For Rev &
CpV

N

N

N

N

N

N

For Rev &
CpV

None. CT Ave. too
developed.

N

N

N

N

N

N

For Rev &
CpV

None. CT Ave. too
developed.

N

N

N

N

N

N

For Rev &
CpV

Some Green track*,
bioswales

N

N

N

Y

N

N

For CpV

Some Green track*,
bioswales

N

Y

YN

Y

N

Y

N

Some Green track*,
bioswales

N

Y

Y

Y

N

Y

N

Some Green track*,
bioswales

N

Y

Y

Y

N

Y

N

N

N

Y

Y

N

Not
required

N

N

N

N

N

N

N

For Rev &
CpV

None
None

None
None

POI19

None mentioned

N

Y

Y

N

Y

N

N

POI20

Some Green track*,
bioswale

N

Y

Y

Y

N

N

N

track will no longer be used as a ESD measure in these POI.
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II.B.4.1. POI2, LOI3, and POI4 (located in Zone 1)
The portion of the Purple Line right-of-way between elm Street Park and East-West
Highway contains POI 2, LOI3, and POI4. Photos of POI2 and LOI3 from the Conceptual
Report are provided below:
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POI2
General description - The description of POI2 in Section 4.1.2 of the Conceptual Report (page
55) is as follows:
“POI 2 is located at an existing concrete channel which discharges to Coquelin Run. No
offsite area is included under existing or proposed conditions. Land uses include open space
and impervious.”
Based on the photo of POI2 provided in Appendix H of the Report, it appears to be located on
the northern property line of 4317 Elm St. No concrete channel was observed at that point. There
are some riffraff rocks half buried in soil between the Trail and the chain link fence. The owner
of 4317 Elm St. said that the concrete channel mentioned in the above description does not exist
on his property. There is no evidence of it in the Purple Line right-of-way either.
Note that the portion of the CCT that parallels the POI 2 section of Zone 1 will be elevated and
that stormwater from that portion is supposed to drain to POI4.
Existing conditions for POI2: The Conceptual Report states that drainage from Elm Street Park
discharges to the ramp connecting the park to the Air Rights Tunnel and exits from the east side
of the tunnel to a dirt ditch on the south side of the CCT. Additionally, drainage from half of the
CCT surface flows into the ditch and runs along the CCT until discharged at the concrete
channel. (We note again that there is no concrete channel.)
Proposed conditions for POI2: MTA plans to intercept the drainage from Elm Street. Park at the
low point in the ramp and transfer the discharge through some sort of “inlet” to POI 4. The report
states that drainage from the entire width of the track section between STAs 111+62 and 118+33
and carry it in an “underdrain” until discharging it at the concrete channel. Drainage from the
CCT that parallels the POI2 section h will be discharged to POI 4. Note: no estimate is given of
the volume of the discharge from the track. Will it exceed the volume currently flowing along
the southern ditch. It would seem likely as the ditch is dirt and vegetated and some of the water
of the water that falls on this area and that which passes along it will infiltrate before reaching
POI2. No mention is made of the building that will be constructed under the CCT along this
stretch or to where water running off of it will drain.
Proposed ESD and water quality facilities for POI2 - Green track was to be provided throughout
POI2 to provide water quality control. The report stated that no other ESD or water quality
facility would be provided because of limited space. However, as of July 2015, no Green track
will be provided in this POI, so at this point, no ESD or water quality facilities will be provided
for POI2.
Proposed water quantity facilities for POI2 - Water quantity treatment is to be provided in gravel
reservoir storage below the underdrain. The volume of the storage facility was included in the
Green track computations. The report states that the 10-year flow at POI2 will be less under the
proposed conditions and therefore, that the 10-year storm (Overbank Flood Protection – Qp10
volume requirement (which must be met for this POI because downstream flooding exists within
this section draining to Coquelin Run) has been met. We note that even when Green track was to
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be used for POI2 it was uncertain that the 10-year flow at POI2 would indeed be less after
construction of the Purple Line. With the elimination of the Green track and possibly the
underdrain that was part of the Green track construction, it is even less certain.

LOI3
General description -As described in Section 4.1.3 of the Conceptual Report (page 57),LOI3
“contains drainage that sheet flows directly into Coquelin Run. The Report states that LOI3 is
located along Coquelin Run between STAs 118+33 and 130+27. Most of this section also is
included in POI4 . LOI3 only includes drainage from the southern side of the railway. Drainage
from the northern side plus the CCT goes to POI4. Note that the Purple Line right-of-way does
not run along Coquelin Run. They are separated by quite some distance and in some stretches
there are steep slopes that water will run down. Thus LOI3 does drain “directly” into Coquelin
Run.
Existing conditions for LOI3 – “The southern half of the CCT discharges to Coquelin Run
through the heavily wooded stream bank. Near the end of the LOI, some concentrated drainage
discharges across the trail from a concrete flume between two buildings at approximate STA
129+00. There appears to be some erosion of the trail at this location.” (page 57). Again we note
that this description of the drainage is not accurate. For much of this LOI, there is a berm
between the CCT and the private properties abutting the right-of-way and further, that Coquelin
Run is some distance south of the Purple Line right-of-way and the areas between it and the
right-of-way are not always heavily wooded. In some locations, the drainage must flow down
steep slopes) not all of which are heavily wooded.
Proposed conditions for LOI3 – - “The underdrain from the south side of the track discharges
through outlets projecting through the face of the walls between the STAs of 118+33-126+33 in
order to maintain the existing drainage patterns. Beyond the proposed 48-inch RCP outfall,
draining the track through outlets projecting through the face of the wall is no longer feasible and
only forested or open space outside of the wall is included in the LOI.” (page 57). The Report
states that no drainage from the reconstructed CCT is included within LOI3. We note that
currently there is a berm between the CCT and the private properties abutting the right-of-way
and no drainage from the CCT currently enters those properties. So the proposal to shed water
through the walls of the Purple Line along the entire length of LOI3 will introduce stormwater
drainage to properties currently not receiving any. It is likely that the amount of water to be
drained will exceed current amounts given that all trees and other vegetation currently soaking it
up will no longer be there.
Proposed ESD and water quality facilities for LOI3 - Green track was to be provided throughout
LOI3 to provide water quality control. The report stated that no other ESD or water quality
facility would be provided because of limited space. However, as of July 2015, no Green track
will be provided in this LOI, so at this time, no ESD or water quality facilities will be provided
for LOI3.
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Proposed quantity facilities for LOI3 – The report asserts that the 10-year flow from LOI3 will
be less under the proposed conditions (quantity management for the 10-year storm (Overbank
Flood Protection – Qp10) is required for LOI3 because downstream flooding exists within this
section of Coquelin Run.) and therefore, the Qp10 volume requirement has been met and
management of Qp10 volume is not required.
We are not convinced that the report has shown that the 10-year flow will indeed be less under
the proposed conditions, particularly with the removal of the Green track.
POI4
General description of POI4 - As described in Section 4.1.4 of the Conceptual Report (page 60),
POI4
“is located at an existing 24-inch Cast Iron Pipe outfall which discharges to Coquelin Run.
The drainage area includes a portion of Wisconsin Ave and follows along East West
Highway, ending where East West Highway intersects with the existing CCT. The CCT is the
southern boundary for the drainage area. Land uses in this area are mostly commercial and
impervious.”
Note the above description states that the CCT is the southern boundary of this drainage
area. However, this appears to be incorrect because the northern half of the railway (which
would be south of the replacement CCT) would drain to POI4.
Stormwater currently discharging in POI2 and LOI3 will be shifted to POI4 resulting in
increased drainage from this POI. Particularly notable is that the current outfall pipe at POI4
is 24”. According to the Report, it will be enlarged to 48”. No explanation is given for the
need to so dramatically increase the volume of water carried by the outfall pipe and no
measures are being taken to absorb the increase in water drained through the pipe despite
acknowledgement in the report that flooding is a problem on this section of Coquelin Run.
Also, it is not clear how all of the water currently draining to POI4 will continue to drain to
POI4. For example, it is not clear how the water draining from under the Air Rights
building will be captured. Further, a storm drain trunk line will cross back and forth
under the Green track and its underdrain, which would appear to compromise that.
Existing conditions for POI4 - A concrete channel along the northern side of the CCT conveys
drainage to POI4. Drainage enters the concrete channel from four different locations:
•

•
•

A portion of the offsite drainage comes from Waverly Street and the Air Rights Building
and enters the beginning of the concrete channel via a storm drain beneath the Air Rights
Building;
Another portion includes drainage that enters the concrete channel from a storm drain at
Pearl Street
Another portion includes drainage from East West Highway and Montgomery Avenue
that discharges via a 30-inch RCP to the west of the 24-inch Cast Iron Pipe outfall; and
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•

The last portion includes on-site drainage that sheet flows into the concrete channel from
the neighboring commercial properties located along the south side of Montgomery Ave.

Comment: Presumably drainage also enters the concrete channel from the northern half of the
existing CCT (the southern half drains to POI2 and LOI3).
Proposed conditions for POI4 – The concrete channel along the northern side of the CCT will be
removed. A storm drain trunk line will be constructed. It will be located south of the “wall” for
some portion of the section to avoid conflicts with a relocated sanitary line in the CCT.. Drainage
to POI4 will include:
•
•

•
•

Water from the northern half of the railway between STAs 118+33 and 127+25 (this
comprises most of the length of LOI3);
Water from the portion of the CCT from Elm Street Park to the trail high point at STA
130+70; After connecting with Elm Street Park, the CCT is elevated to cross the tracks
and span the proposed Control Instrumentation House (CIH) facility after which the trail
plunges in elevation and runs adjacent to the track.
Water draining from Elm Street Park conveyed via the inlet (described in POI2).
Three off-site areas including drainage from Pearl Street

Offsite drainage from Pearl Street and the reconstructed CCT drainage will cross the track in two
locations to join with the trunk line. The trunk line crosses back over into the trail section at STA
118+17, once the sanitary line is no longer in the trail. Between STAs 119+50 and 125+50 a cut
wall is necessary between the commercial properties to the north and the trail. Curb and gutter
will run along the face of the wall and inlets will convey offsite drainage into the main trunkline
within the trail, which will discharge to a 48-inch Reinforced Concrete Pipe. The 48” outfall pipe
with an extended riprap pad will discharge to a channel that leads to Coquelin Run.
Proposed ESD and water quality facilities for POI4 - Multiple shallow bioswales will be used in
POI4 between the trail and the track, where space allows. Trail drainage will sheet flow into each
bioswale. Track drainage does not enter the bioswale because in many cases the track and trail
will not be at the same elevation, and when they are, they are separated by ballast curb. Green
track was supposed to be provided throughout POI4 to provide water quality control but as of
July 2015 this ESD has been eliminated to cut costs.
Proposed water quantity facilities for POI4 - Water quantity treatment is to be provided in gravel
reservoir storage below the underdrain. The volume of the storage facility is included in the
Green track computations. However, the Green track will not be installed so the computations
presented do not represent what will in fact be built. The report states that the “analysis of
potential stormwater management opportunities within the site area for POI 4 result in adherence
with the requirements set forth by the Maryland Department of the Environment”. Although the
Conceptual Report states that quantity management for the 10-year storm (Overbank Flood
Protection – Qp10) is required for POI4 because downstream flooding exists within this section
of Coquelin Run, it is not clear that the requirement will be met..

58

II.B.4.2. Additional POIs in Zone 1 with WUS
POI8
POI8 is of interest because its drainage area includes WUS BG-2, a tributary to Coquelin Run
cited in the Water Technical Report of August 2013. Additionally, this is the only section of
the reconstructed CCT where MTA had planned to use pervious pavement - as of July
2015 these plans have been abandoned because of the desire to cut costs.
General description of POI8 - On page 78, POI8 is described as follows:
“POI 8 is located at the outfall of dual 42” CMP culverts within the Columbia Country Club.
Most of the runoff in the Columbia Country Club collects in a tributary to Coquelin Run that
flows through the center of the golf course. A large section of residential area from the south
discharges to the Columbia Country Club in the form of concentrated drainage and merges
with the main tributary. This drainage area also includes an adjacent residential area to the
north that enters the POI through a field connection to the main culvert. Land uses in this area
are mostly open space and ¼ acre residential in addition to woods and impervious areas.”
Existing conditions for POI8- Drainage south of WUS GB-2 flows along the CCT in ditches and
then discharges into WUS BG-2. Drainage north of WUS GB-2 drains away from the CCT and
directly into WUS GB-2. An inlet which connects to “cross culverts”, collects drainage north of
the green on the western side of the existing CCT.
Proposed conditions for POI8 - The drainage area to this POI includes the track between STA
146+00 and STA 171+33 and the CCT from 44+70 to 74+14. Additional considerations have
been taken within the Country Club to preserve the natural aesthetics of the course and decrease
the project footprint. A culvert extension is proposed for the main culvert at approximate STA
160+50. The cart path tunnel will be redesigned in kind and a portion of the cart path will be
revised on both sides of the track. Tiered walls are proposed adjacent to the cart path and cross
the proposed culvert extension, creating a more aesthetically desirable appearance. An at-grade
connection to the existing CCT from the golf course at STA 157+20 will be removed. Offsite
drainage areas remain unchanged from the existing condition. South of the tributary and cart path
tunnel, ditches flow along the wall and direct drainage to the tributary: the ditch on the west is
proposed and the ditch on the east is an existing swale. Drainage north of the tributary and cart
path tunnel flows parallel to the wall or away. An inlet is proposed at STA 163+55 to drain an
existing offsite sump and replace an inlet conflicting with the CCT footprint. The storm drain
pipe system that connects the inlets proposed at the track and trail’s low points buck grade and
discharge through a field connection in the proposed culvert.” (page 78 of the Conceptual
Report).
Proposed ESD and water quality facilities for POI8 – On page 79-80 of the Conceptual Report, it
is stated that in “order to preserve the natural aesthetics of the country club and not increase the
project footprint further, surface stormwater management has not been considered”. Instead,
pervious pavement for the CCT and Green track are proposed for use throughout this POI. We
note that now neither the pervious pavement nor the Green track will be installed for POI8
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because of cost-cutting measures announced in July 2015. Therefore, at this time, no ESD
measures are proposed for POI8.O
Proposed quantity facilities for POI8 – None are proposed. The assumption is being made that
quantity management for the 10-year storm (Overbank Flood Protection – Qp10) is not required
at the POI because downstream flooding does not exist within this portion of Coquelin Run.
POI15
POI15 is of interest because its drainage area includes WUS BG-3, a tributary to Coquelin Run
cited in the Water Technical Report of August 2013.
General description of POI15 - On page 101 of the Conceptual Report, POI15 is described as
follows:
“POI 15 is located at a tributary to Coquelin Run adjacent to West Coquelin Terrace and
downstream of an existing stone masonry culvert. The offsite drainage area contributing to
this POI includes a large residential area north of Jones Bridge Road which enters the
tributary to Coquelin Run via an extensive storm drain system, as well as a storm drain system
conveying discharge from Jones Mill Road. South of Jones Mill Road where the two storm
drain systems discharge, the tributary begins overland. .“
Existing conditions for POI15 - The existing drainage area begins at STA 187+80 and ends at
approximately STA 198+78. The CCT is in cut between STAs 187+80 and 194+00 and drainage
runs along either side of it. Within these station limits, drainage from the north discharges from
an adjacent residential area and drainage from the south is limited by a ridge adjacent to the
CCT. In the vicinity of the culvert, the CCT runs on top of fill and drainage flows away from it.
Further down-station, near the bend in the CCT, drainage from the north crosses the CCT and
flows in a mild swale discharging to the tributary of Coquelin Run (WUS GB-3). The stone
masonry culvert, which conveys the tributary to Coquelin Run under the CCT, has collapsed
recently and will need to be replaced.
Proposed conditions for POI15 - The drainage area to this POI includes the track between STA
186+70 and STA 197+00 and the CCT from 89+56 to 99+85. The offsite drainage area remains
the same under proposed conditions. A future pedestrian crossing is proposed west of the
tributary and the stone masonry culvert will be replaced. The typical section is elevated
throughout this POI and walls are required on both sides of the track and trail. Moderate grading
along the south side of the wall should allow for drainage to flow away from the wall. A ditch is
proposed on the northern side of the wall and will discharge to the tributary upstream of the
culvert. Track drainage will discharge through the underdrain directly into the proposed culvert,
as well as trail drainage east of the proposed culvert. The trail drainage west of the culvert will
need to discharge overland since the pedestrian crossing would conflict with the storm drain.
Proposed ESD & water quality facilities for POI15 – Bioswales will be used and Green track was
supposed to be provided throughout POI15 (page 102), but as of July 2015 no Green track will
be used for POI15. Where space allows, shallow bioswales will be constructed between the CCT

60

and the Track. Drainage from the reconstructed CCT that parallels Zone 1’s POI15 will sheet
flow into the bioswales. Drainage from the Track should not enter the bioswale because in many
cases the track and trail are not at the same elevation, and when they are they are separated by
ballast curb. An underdrain designed to provide recharge was supposed to be provided to
supplement the treatment provided by the Green track, but it seems unlikely that this underdrain
will be provided now that there will be no Green track.
Proposed quantity facilities for POI15 - None are proposed to be used for this POI (page 102). It
is stated that quantity management for the 10-year storm (Overbank Flood Protection – Qp10) is
not required because downstream flooding does not exist within this portion of Coquelin Run.
II.B. 5. Questions Not Answered in the Water Technical Report or the Conceptual Report
Zone 1 and 2 in general
1. Is the impervious surface area of the replacement CCT included in the impervious area figures
provided in the tables and in the calculations of IART, water quality and quantity volume
calculations of Zones 1 and 2? It does not appear so, yet water from Zone 12 drains/discharges to
the POI/LOI of Zones 1 and 2.
2. The report speaks only to stormwater. It ignores perennial water. There currently is water in
the concrete drainage channel on the north side of the CT coming from springs and sump pumps
draining springs under the Air rights building. This adds to the water that must be dealt with.
POI2
3. There is no sign of the concrete channel described for POI2 either neither near the CCT nor on
the properties behind the chain link fence pictured for POI2. Where is it? If as it appears, it does
not exist, then the proposed drainage will result in erosion that has not been assessed.
4. In the water quantity section for POI2, a gravel storage tank located under the underdrain is
mentioned. There is no mention of this in the Proposed Conditions section for POI2, nor
explanation of what water is to be captured by the tank.
5. If the Green Track -- now eliminated under Governor Hogan's July changes -- was supposed to
soak up the water and presumably keep it in situ, then why is there an underdrain that discharges
into Coquelin Run at 4317 Elm St.? How much water will be discharged from this underdrain
and how quickly? No assessment of this was provided in the report.
6. How will the water on the raised portion of the CCT be kept there and channeled to POI4?
Won’t it spill over the edges of the raised trail? And once the trail hits ground level where does it
go to reach POI4?
LOI3
7. In the “Existing Conditions” section of LOI3, it is stated that the LOI runs along Coquelin
Run. This is incorrect. It runs along the southern edge of the right-of-way with sheet drainage in
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some parts across the private residential properties to reach Coquelin Run. Coquelin Run is well
inside these properties.
8. Will there be a drainage channel under all parts of the Green Track?
9. It sounds as though LOI 3 extends well past the 48” pipe. How far? How will the water on the
portion where it is not dripped out of the wall onto private properties be handled? It is merely
stated that it can’t exit out of the walls.
10. For POI2, a gravel storage tank is being located under the underdrain. This does not appear to
be the case for LOI3. Why not? The water factors appear to be the same or even more intense for
LOI3 than for the POI2.
11. There are steep slopes along some of this section. Do these need to be handled differently?
12. How will the water currently entering the right-of-way from the concrete flume be handled?
13. For the portion of LOI3 that is beyond the 48” pipe, how will the water from the right-of-way
be handled? No information was provided in the report.
POI4
14. The description of POI4 asserts that the CCT is the southern boundary of this drainage area.
However, this appears to be incorrect because the northern half of the railway (which is south of
the CCT) will drain to POI4.
15. What about the flow from the northern half of the existing CCT
16. Is the wall referred to in the proposed conditions section along the north side of the right of
way? For example: “Stormdrain trunk line will be constructed south of the “wall”. What “wall”
are they referring to here?
17. Will the stormdrain trunk line be underground? How deep? How will its location and it’s
crossing the track, and the stormwater from Pearl Street and the trail crossing the track affect the
Green Track and the underdrain for the Green Track?
18. It is not clear how all of the drainage currently described as going to POI4 will continue to go
to POI4. What about the drainage from under the Air Rights Building for example?
19. The current outfall pipe at POI4 is 24”. According to the Report, it will be enlarged to 48”.
Why is such a large expansion of the outfall pipe needed? No explanation is given for the need to
so dramatically increase the volume of water carried by the outfall pipe and no measures are
being taken to absorb the increase in water drained through the pipe despite known flooding in
Coquelin Run in this vicinity.
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20. The report does not state, as it did for POI2 and LOI3, that the 10-year flow at POI2 will be
less under the proposed conditions and therefore, that the Qp10 volume requirement has been
met. Has it been met?
21. The description of Coquelin Run in the Technical Report is incorrect.
22. It is mentioned that some sort of facilities building will be located under the CCT near the
tunnel. Has the impervious area of this building been included in the calculation of impervious
surface area for POI2?
23. No mention was made of the power station that will be located on Montgomery Ave. Was the
impervious surface area of this station included in the in IART calculation for POI4?

II. C. Stormwater Runoff from the Relocated Capital Crescent Trail: Where
is the Analysis and What is the Plan?
The Stormwater Concept Management Report of November 2013 includes a description of
"Zone 12", which "covers the Capital Crescent Trail realignment and extension to be constructed
by the MTA and managed by Montgomery County post construction."
However the document does not include an analysis of Zone 12 (the analysis stops with Zone 11
on page 597	
  of	
  the	
  Report).	
   As described in detail above in II.B, there are also unanswered
questions regarding runoff at several points of interest (POIs) and LOIs (Lines of Investigation).
It therefore appears that the impervious surface area of the reconstructed trail may not
have been included in stormwater runoff computations, and that therefore, stormwater
runoff and the associated treatment required for that area would appear to be seriously
underestimated.
Moreover, the FEIS and ROD as well as Stormwater Concept Management Report, all
failed to assess the benefits of using pervious pavement and other stormwater runoffreducing alternatives for the Trail. Pervious pavements (well-established environmentally and
ergonomically sensitive surfaces) do not appear to have been assessed as an option in the FEIS,
the ROD, or other documents made available to us. Use of such materials for the replacement
Trail could reduce the untreated stormwater runoff from the IART along this portion of the
Purple Line. This would seem desirable because under the proposed stormwater management
plan in the Stormwater Concept Management Report, none of the IART requirements for POI2POI19 will be met.
The use of one such product, "Flex-i-pave", was recommended in recent months at public
education events by at least one Anacostia watershed conservation group. It is described as a
permeable, resilient, hiker, biker and eco-friendly pavement made in part of recycled rubber.
This product or other similar products should have been reviewed for these qualities and for any
other benefits or costs.
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II.D. Purple Line Stormwater Runoff and Hazardous Materials - Analysis of
the FEIS Supplemental Hazardous Materials Technical Report
The Purple Line FEIS and related documents analyzed in this report acknowledge that due to the
limited area along the Purple Line right-of-way much of the runoff caused by the Purple Line
will be mitigated "offsite", and that dozens of "variances" will have to be sought, allowing excess
stormwater to flow uncontrolled and "untreated" from the Purple Line. The FEIS and Record of
Decision (ROD) also acknowledge that many relevant permits, including but not limited to the
Section 404 Clean Water Act have not yet been secured.
In its Request For Proposals from potential private partners, the MTA has listed several other
laws that are likely to require permits and further commitments of resources from both the MTA
and the selected private consortium. Among those listed were Federal laws controlling hazardous
materials29 and wastes including the Resource Conservation and Recovery Act and the
Comprehensive Environmental Response, Containment and Liability Act ("Superfund")30
due to 573 hazardous materials sites along the Purple Line route, 229 of which are listed as high
to medium threats.31 (http://www.epa.gov/superfund/policy/cercla.htm)
Because stormwater runoff will not be contained onsite--especially in the areas where it is
heaviest or channeled in the greatest volume -- the expectation is that the FTA and MTA would
have assessed, in the Draft and Final EIS for the Purple Line, what this means for local
communities along the Purple Line, and for water quality and other environmental issues in the
environment close to the Purple Line. These are exactly the kind of questions that the law
requires the FTA and MTA to answer in the course of an assessment process. But they were not.
The FTA's own regulation on documenting compliance with applicable laws specifies that:
1. FTA NEPA Regulation §771.133 "Compliance with other requirements. The final
EIS or FONSI should document compliance with requirements of all applicable
environmental laws, Executive orders, and other related requirements. If full compliance
is not possible by the time the final EIS or FONSI is prepared, the final EIS or FONSI
should reflect consultation with the appropriate agencies and provide reasonable
assurance that the requirements will be met.

Rather than document or show how that FTA and MTA had consulted with the appropriate
agencies so that it could set out in the FEIS how it would comply with the regulations governing
hazardous materials, or most other environmental laws for that matter, the FTA did not include
29

e.g., PCBs: http://www.epa.gov/epawaste/hazard/tsd/pcbs/pubs/effects.htm.
http://www.epa.gov/superfund/policy/cercla.htm
31
Table 4-38 of the FEIS lists these sites and a map in the Hazardous Materials Technical Appendix shows many of
the most serious threats but no assessment or compliance plan has been presented, in the FEIS or since, of or for the
risks posed by the combination of these hazardous pollutants and the scores of expected uncontrolled stormwater run
off sites revealed in the Stormwater Management Conceptual Report written after the FEIS and obtained by the
Study Coordinators and the FCCT for this study.
30
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these agencies as Cooperating Agencies as they could have under CEQ regulations (40 C.F.R.
1501.6).
Moreover, the FEIS and ROD do not describe how compliance would be achieved, how much
that would be likely to cost, and what that would mean for the affected human and ecological
communities. Does simply listing permits yet to be obtained and saying compliance plans will
be developed later (after the public is no longer privy to the process) amount to a "reasonable
assurance" per FTA's own regulations?
No effort was made at the time of the DEIS or FEIS to determine or reveal what hazardous
substances are among the 573 sites except for the very most obvious, such as PCB stains on the
ground near old electrical equipment.
The potential health effects of PCB exposure via fugitive dust, storm-water runoff, dirt on the
hands of toddlers, etc. are wide, sobering and very difficult if not impossible to reverse.
Here is the summary paragraph of the EPA pages on PCB's health effects32:
PCBs have been demonstrated to cause a variety of adverse health effects. PCBs have
been shown to cause cancer in animals. PCBs have also been shown to cause a number of serious
non-cancer health effects in animals, including effects on the immune system, reproductive
system, nervous system, endocrine system and other health effects. Studies in humans provide
supportive evidence for potential carcinogenic and non-carcinogenic effects of PCBs. The
different health effects of PCBs may be interrelated, as alterations in one system may have
significant implications for the other systems of the body. The potential health effects of PCB
exposure are discussed in greater detail below.

The FEIS hazardous materials technical report does tell us that of the 573 hazardous materials
sites along the Purple Line route there at 229 medium to high risk sites with such things as large
PCB stains. These stains are not just superficial, but indicate PCBs have sunk into the ground
and may have leached far, depending on the soil types, for example. The soil types however,
were not made available in the FEIS, or analyzed in conjunction with the Hazardous Materials
report, as they should have been. The soil types were enumerated in the Forest Stand
Delineation Report that was named, cited and incorporated by reference in the FEIS but was not
publicly available or posted as it should have been as part of the full FEIS.
So, while the Hazardous Materials Technical Report was included as an appendix in the FEIS,
neither the Conceptual Stormwater Management Report nor the Forest Stand Delineation Report,
were available to inform those commenting on the FEIS, or decision-makers relying upon it. Had
anyone been able to read the three documents together and had the FTA/MTA set out an analysis
and a reasonable compliance plan in consultation with the EPA and Maryland DEP, then citizens
and decision-makers would have had a reasonable idea of the extent of the likely contamination
of soils, waters, wildlife, properties and people.
32

http://www3.epa.gov/epawaste/hazard/tsd/pcbs/pubs/effects.htm
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Here is a map of the more serious hazardous materials sites. Red is "Rank 1: High Potential".
Yellow is "Rank 2: Listed Sites". Blue is "Rank 3: Medium/High Potential."

In the FEIS Environmental Resource Map (FEIS Volume II) these hazardous materials sites were
hard to spot, in faint light green in the main EIS maps of sections moving west to east.

II.E. Endangered Species Affected - Polluted Stormwater Runoff and Loss of
Forested Stream Buffers Are a Major Threat
Once the best source of drinking water, nearly all of the District's and the rapidly urbanizing
Washington Metropolitan Area's original springs outside parks, including Rock Creek Park, have
disappeared due to diversion of rain water by impervious surfaces, or by direct piping into
sewers. Other springs and streams have been entombed in concrete, filled in and paved over, or
contaminated.
It is in this context that the US Fish and Wildlife Service describes the endangered "endemic
amphipods in our nation's capital," the Hay's spring amphipod and the Kenk's amphipod.33 These
highly endangered amphipods are tiny freshwater crustaceans that appear seasonally and
sporadically in seeps. As the US Fish and Wildlife explains, while Rock Creek Park provides
33

"Endemic Amphipods in our Nation's Capital" Endangered Species Bulletin, US Fish and Wildlife Service,
January/February 2012. http://www.fws.gov/endangered/bulletin/2002/01-02/08-09.pdf
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some protection, the urban area now surrounding Rock Creek Park "poses potential risks due to
toxic spills (such as oil and gas), nonpoint source inputs (such as fertilizers and pesticides), land
disturbances, sewer leaks, and excessive stormwater flows."
However, the US Fish and Wildlife Service apparently did not consider the many potential
impacts from the Purple Line, including the cumulative impact of likely fugitive hazardous
materials leached into stormwater runoff, and the increased sewage, road residue, culvertization
of streams leading to increased erosion at the ends of the culverts and decreased water absorption
under them, and loss of mature trees, on these endangered "endemic" species in our national
capital area.
The report and the FEIS both appear to omit the fact that, at the location where two new bridges
and a ramp would be built over Rock Creek for the Purple Line project, a sewage overflow or
outfall has occurred that, at one point, required more than one diesel-powered trailer-mounted
pump and many feet of pipe to remove from the area in and around Wetland GB-8. In 2013
yellow warning signs were posted by the Washington Suburban Sanitary Commission on the
current trestle pylons to prevent hikers and bikers from straying into or eating fish from the
polluted area. (See photos by John Fitzgerald below).
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The picture above is the mouth of Coquelin Run where it flows into Rock Creek a very short
distance downstream from the sewage overflow site between the two wetlands areas.

68

Disturbing these soils in the bridge/ramp area during dredging and construction would churn up
more sewage and heavy metals and other contaminants and potentially contaminate a known
habitat of the Sextarius amphipod located downstream from the current trestle (adjacent to Rock
Creek and just north of the District line). Disturbance of these soils also could damage habitat
currently occupied by related amphipods that is adjacent to the current trestle. This latter habitat
could serve as recovery habitat for the three endangered amphipods. Other species and humans
could also be harmed. PCBs added to that mix would make matters worse.
A recent study by Dr. David Culver provided to the Town of Chevy Chase and cited in legal
filings by FCCT et al., confirms the existence of a seep, inhabited by close cousins of the
endangered amphipods at the foot of the Trail near Rock Creek. That seep could be used for the
recovery of the three listed species if the seep is not disturbed. Conserving that site would be
very difficult if the current preferred alternative for the Purple Line were completed. Dr. Culver
also stated that the combination of direct, indirect, and cumulative impacts of the construction
and operation include activities that are incompatible with the protection of endangered
amphipods of the area. Dr. Culver further advised actions bisecting the natural connectivity of
the remaining habitats in the area are likely to greatly limit their potential for recovery and that a
formal recovery outline, and probably a recovery plan are now warranted.34
The construction of the Purple Line and related large-scale development at Chevy Chase Lake
could also further affect and imperil the Kenk's amphipod habitat. See in Appendix F, as
description of environmental analysis for Chevy Chase Lake development and Sector Plan.
All Federal agencies including FTA, the Army Corps and the EPA have a duty not to curtail
recovery of listed species and to use their authorities in support of such recovery. (Section
7(a)(1) of the ESA). Section 7(a)(2) of the ESA requires that action agencies (those about to
conduct, fund or permit any action) that may affect a listed species, or a candidate warranted for
listing or proposed for listing, must take steps to ensure that the cumulative effect of the action
and others related to it or prompted by it, will not jeopardize the continued existence of the
species, which includes diminishing the likelihood of the recovery of the species. Agencies are
also forbidden by the ESA from degrading habitat of listed species that has been designated as
critical for their survival or recovery, including suitable habitat that is not yet occupied but may
become so as species recover on their own or by reintroduction via a recovery plan. Species as
limited in range and habitat requirements as the Hay's and Kenk's amphipods and their
Maryland-listed cousin the Sextarius are among the most vulnerable and imperiled. They cannot
swim, run, or fly away from harm. They are also indicators of water quality and health.
34

These findings also support the findings of a petition to designate the entire forested portion of the Coquelin Run
and Rock Creek valleys as Critical Habitat for the Hay's Spring amphipod filed by the Center for Biological
Diversity and likely to be acted upon by the USFWS within the next year to 18 months according to a court
settlement for actions related to the close cousin, the Kenk's amphipod which is expected to be listed as endangered
and inhabits the Coquelin Run and Rock Creek valleys.
(http://www.biologicaldiversity.org/campaigns/freshwater_mussels/pdfs/CBD_Critical_Habitat_petition_for_9_nort
heast_species.pdf)
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III. Recommendations
It is not unusual for several sensitive environmental conditions, such as wetlands, the 100-year
flood plain, steep slopes, stream buffers, erodible soils and protected species to overlap one
another but it is unusual for 573 hazardous materials sites to be potentially dug up or otherwise
disturbed and subject to unprecedented levels of uncontrolled stormwater runoff into National
and Regional Parks, Federal Waters and Wetlands, and Endangered Species recovery habitat at
the cost of over 2.2 billion dollars and 50 million dollars per year thereafter for over 30 years,
without a more detailed assessment of the impacts and mitigation options for reasonable range of
alternatives being presented for public and agency comment in both Draft and Final
Environmental Impact Statements by the responsible agency.
As of the writing of this report through September, 2015, the RFPs themselves continue to be
revised to reveal such significant changes as the need for the private partner to develop and
implement evacuation plans and routes for accidents or spills of hazardous materials from the
229 medium to high risk sites along the route. Too much of the final design is dependent on the
RFPs and on what the bidders will offer in their proposal, and beyond. For example, the terms
for normally unpermitted "uses" of parks will be determined by a Special Use Permit, if it is
granted at all, but only after the final bidder is chosen and completes the design of the Purple
Line. Given that the Purple Line is said to be less than halfway through its design phase, the
issues and questions we identify in this report now remain unanswered two years after the Final
EIS, and seven years after any transit alternatives and their impacts were assessed.

Primary Recommendation for the Agencies - A New EIS
For these reasons, a comprehensive assessment should be developed in the form of a new EIS in
full collaboration with the Army Corps of Engineers, the Department of the Interior and the
Environmental Protection Agency. That EIS could properly take into account all the
environmentally sensitive characteristics and elements of the proposed Purple Line right of way
and the areas affected by the project and its cumulative effects upon them. Such an EIS would
fully and fairly assess the transportation needs of the area, a reasonable range of alternatives,
their likely impacts on protected resources, and the full range of possible mitigation for each
impact.

Recommendation for the Town of Chevy Chase and Affected Communities
Communities affected by the proposed Purple Line should identify options available to
them to secure safeguards and commitments for mitigation in the broadest sense of the
word. Residents, the Town, and each affected community need to understand the extent of the
impacts that can be mitigated and those that are cannot be mitigated on site or at all. The Town
and others should assess both legal and engineering options promptly and take steps to exercise
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them now and throughout the project. These should include options under federal law35 to
require a new EIS or a Supplemental Environmental Impact Statement, or Environmental Effects
Report, as required by state law, so that, should the Purple Line go forward, all direct, indirect
and cumulative impacts of reasonable alternatives will be both understood and the effects of the
Preferred Alternative fully mitigated to the extent possible in a binding manner in the Record of
Decision. The Impact Statement should fully assess any cumulative impact of the Purple Line
and related development and the means of controlling and mitigating them so as to conserve for
the residents of the Town and other communities their living environment and the maximum
flexibility to manage their lands and waters.

Recommendation #3: Park and Green Bank Alternative
If the Purple Line does not go forward or the alignment is modified as a result of a new EIS or
any other decision, the Parks authorities, in cooperation with all communities bordering the Trail,
Coquelin Run, and Rock Creek, should conserve and restore these public natural areas,
preferably as a park. This protection and restoration should be complemented with voluntary
conservation easements on adjacent private lands as already recommended by the Montgomery
County Planning Commission for portions of the Coquelin Run valley. The forested area along
the Trail, and wetlands and seeps along Coquelin Run and Rock Creek, and tributary streams in
the path of the Georgetown Branch/Capital Crescent Trail, could be protected so that the
restoration is banked for its wetland and habitat restoration value. The protected area would also
function as "green infrastructure" to manage stormwater runoff from downtown Bethesda. This
project would include resurfacing the Trail with pervious, resilient, ecofriendly surface to
maximize comfort for pedestrians and bikers while reducing stormwater runoff. 36 This "park and
green bank" recommendation should form a substantial part of the no-build alternative in any
new or supplemental EIS.

35

Federal agencies may decide to initiate a new or supplemental EIS on their own, new claims can be filed based on
new information, or on-going litigation may be able to convey expert opinions developed by the Town.
36

See EPA: "A wetland mitigation bank is a wetland area that has been restored and protected to provide
compensation for impacts to wetlands. A mitigation bank may be created when a government agency,
corporation, nonprofit organization or other potential bank sponsor undertakes wetland restoration and
protection activities under a formal agreement with the Corps. This formal agreement describes the
wetland area’s restoration plan and establishes the number of environmental credits the restoration work
can potentially generate. Although most mitigation banks are designed to compensate only for impacts to
various wetland types, in recent years banks have been developed to compensate specifically for impacts
to streams." http://water.epa.gov/lawsregs/guidance/wetlands/upload/MitigationRule.pdf
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Appendices:
A. Purple Line FEIS Water Resources Technical Report: available online at
http://www.purplelinemd.com/images/studies_reports/feis/volume_03/012_PL-TechReport_Water Resources_August 2013.pdf
B. Purple Line FEIS Supplemental Hazardous Materials Technical Report: available online
at http://www.purplelinemd.com/images/studies_reports/feis/volume_03/07_PL-TechReport_Supplemental Hazardous Materials_August 2013.pdf
C. Purple Line Concept Stormwater Management Report: provided to Town of Chevy Chase
in PDF as a separate document given the size.
D. Declaration of Harold Samuel Collinson, retired, Army Corps of Engineers, Office of
Regulatory Affairs (provided to Town of Chevy Chase in PDF).
E. Letter from MDP to MTA re Purple Line, January 14, 2009, pages 1 and 5 (to highlight
first sentence on page 5).
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F. Purple Line Requests for Proposals: Excerpt from the July 2015 amended MTA Request
for Proposals
"MDOT/MTA
Request For Proposals
Technical Provisions
Purple Line Project
Page 2-38
Part 2A, Design Build Requirements
Addendum #4
5.4.3 Hazardous Materials Management Plan (HMMP) The HMMP shall include safe
handling, storage, treatment and/or disposal of Hazardous Materials, whether encountered at or
brought onto the Project ROW by Concessionaire, or by a Third Party. The HMMP shall include
procedures compliant with all applicable Codes and Standards and include, at a minimum:
•technical details about sites having Hazardous Materials involvement, including the site
description, site plan locating sources, and storage locations of Hazardous Materials, and
inventory of Hazardous Materials present including
amounts;
• for all chemicals to be used on the Project, Material Safety Data Sheets (MSDS), per OSHA
requirements, for the Term;
• designated individuals responsible for implementation of the plan;
• procedures for ensuring that all applicable certifications, licenses, authorizations, and
Governmental Approvals for personnel handling Hazardous Materials are current and valid
through the duration of the Work;
• procedures for identifying and documenting potential contaminated sites which might impact
Project development;
• assessment of the risk of release of Hazardous Materials into the ground, groundwater, or
surface water of the property as a result of Concessionaire’s Work;
• procedures for Hazardous Materials Management of known contaminated sites anticipated to
impact construction;
• procedures for Hazardous Materials Management of unanticipated contaminated sites
encountered during Construction Work;
• procedures for Hazardous Materials Management of contamination during the operations of the
Project;
• provisions for appropriate storage and management or remediation of Hazardous Materials on
Site for the Term;
• Hazardous Materials training module as an element of the EPTP component of the CEPP;
• procedures for preparing an Investigative Work Plan and Site Investigative Report in the event
that Hazardous Materials are discovered during Construction Work, operations, or maintenance
activities, including Owner’s Review an d Comment on such plans and reports; and
• identification and contact information for designated responsible individuals. The HMMP shall
require that all non-administrative personnel of Concessionaire handling Hazardous Materials be
trained and certified at least to the minimum requirements established under the current
guidelines of OSHA 1910.120 (HAZWOPER Training). Owner shall have the right to direct
alternative approaches or to undertake Hazardous Materials Management itself.
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5.4.4 Hazardous Materials Operations, Safety and Health Plan (HMOSHP) Concessionaire
shall prepare, implement, manage, operate, (emphasis added) and, as required, update a
Hazardous Materials Operations, Safety, and Health Plan that complies with all applicable Law
and Good Industry Practice, including at a minim
• procedures and contingency plans to meet the Resource Conservation and Recovery Act
requirements in 40 CFR 262 for waste operations;
• risk identification and assessment, decontamination procedures, Emergency response
procedures, training procedures for employees, personnel roles; lines of authority, training and
communications; Emergency recognition and prevention; site security; evacuation routes and
procedures; decontamination procedures; emergency medical treatment (emphasis added);
and emergency alerting procedures;
• details of the training to be provided by Concessionaire for Owner staff required by their duties
to visit the Project or facilities to be use d in connection with the Project including, at a
minimum, facilities for the production of materials or equipment;
• provisions for making all on-site workers aware of the potential Hazardous Materials to which
they may be exposed, limiting Concessionaire, Contractors and other Site workers' exposure to
Hazardous Materials and providing all necessary personal protection equipment to protect
workers from exposure;
• requirement that the Concessionaire to provide any non-Concessionaire personnel who visit the
Project with the appropriate personal protection equipment, full descriptions of Concessionaire’s
policies, plans, training programs, work site controls, and Incident Response plans to ensure the
health and safety of personnel involved in the Project and the general public affected by the
Project during the Term; and
• address procedures for immediately notifying Owner of all Incidents involving Hazardous
Materials arising out of or in connection with the
performance of the Work, whether on or adjacent to the Project.

Mitigation
TECHNICAL PROVISIONS
PART 2, DESIGN BUILD REQUIREMENT
5.8 Environmental Mitigation
5.8.1 Owner-Provided Mitigation
Owner will provide the mitigation listed below:
•parkland replacement in sufficient quantity to mitigate parkland impacts based on the Record of
Decision;
•off-site wetland mitigation in sufficient quantity
to mitigate impacts to 0.52 acres of palustrine forested wetland and 0.25 acres of palustrine
emergent wetland;
•off-site surface water (streams and other channels) mitigation in sufficient quantity to mitigate
impacts to 1,342 linear feet of perennial stream, 3,841 linear feet of intermittent stream, 363
linear feet of ephemeral stream, and 0.11 acres of palustrine open water;
•66 acres of off-site forest mitigation; and
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•off-site impervious area water quality treatment in sufficient quantity to compensate for no more
than 17.8 acres of impervious area water quality treatment deficit within Montgomery County.
DRAINAGE
This Section describes the surface drainage and SWM requirements for the Project.
4.1 General Requirements
Concessionaire shall provide drainage and SWM meeting the requirements of the AHJ. For MTA
facilities, or where the AHJ does not have requirements, Concessionaire shall meet MD SHA
requirements.
Existing drainage elements within the Project shall be inspected and assessed for capacity, outfall
stability, system condition, remaining service life and other parameters with respect to the
requirements of the Contract Documents. Concessionaire may retain existing drainage elements
meeting the requirements of the Contract Documents, rehabilitate existing drainage elements to
meet the requirements of the Contract Documents, or replace existing drainage elements.
4.2 Codes and Standards ..."
NOTE REGARDING THIS DRAINAGE SECTION OF THE RFP: The MTA lists in its July
revision of the RFP a series of state, county and other requirements that the MTA asks the
Private Partner bids to meet with regard to Stormwater Management and Drainage.
While extensive, it is not clear whether it includes all applicable laws, or just the ones listed,
whether the list will produce a truly compliant product, or whether citizens can sue to enforce
these since they were not in the FEIS, nor in the Record of Decision by definition since the ROD
predated this RFP by over a year. If not, then citizens would need to show a violation of the laws
that ironically may be waived in variances or in amendments to the County Code.
For example, it is also still not clear whether in exempting the Purple Line from its code as to
buildings requirements several months ago, the county has, in effect, exempted the Purple Line
as a building, from some or all of its otherwise applicable stormwater regulations.
Moreover, nothing here would contradict the MTA's Conceptual Stormwater Management
Report that shows dozens of variances will be needed and does not show the volumes involved.
Therefore, our recommendation remains that a new EIS should be done once the winner is
chosen and the actual proposal is finished.
http://www.purplelinemd.com/images/p3/rfp/addendum_04/MTA - Purple Line - Technical
Provisions Book 2 - Part 2 - RFP Addendum 4 7-15-15.pdf
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G. From the Chevy Chase Lake Sector Plan Environmental Appendix of 2012:
[white spaces are photos in the original]
Environmental Conditions
Watersheds and Water Quality
The majority of Plan area is within the subwatershed of Coquelin Run, a small tributary to Rock
Creek. In 2002, Coquelin Run’s water quality was
surveyed as part of the Countywide Stream
Protection Strategy and was determined to be
“poor” based on the biological indicators found.
The northeastern and western corners of the
sector area drain to Rock Creek via the Lower
Rock Creek watershed (shown in red). Monitoring
completed in 2008 indicated “fair” water quality.
Water quality is determined by monitoring the
presence or absence of specific aquatic life
including benthic macroinvertebrates and fish.
Coquelin Run
Coquelin Run flows from west to east discharging
into the mainstem of Rock Creek. It has been
severely affected by urbanization in several ways: First, invasive plant species have
dramatically altered the composition of the vegetation, resulting in a loss of biological diversity,
especially in the floodplain where lesser celandine (Ranunculus ficaria), and mile-a-minute vine
(Persicara perfoliata) has overtaken much of the forest floor and lower tree trunks. Second,
uncontrolled stormwater flowing to Coquelin Run and its tributaries has resulted in erosion on
both sides of the stream banks. This causes sediment deposition severely reducing stream
habitat for fish and aquatic macroinvertebrates.
This sediment is also transported to the
Chesapeake Bay, contributing to the pollution of
the Bay. Third, an escalating deer population is
contributing to further alterations in the
composition of the biological community.
In the early 1900’s, just east of Connecticut
Avenue, Chevy Chase Lake was constructed in
the headwaters of Coquelin Run. Located at the
end of the trolley line and within an amusement
park, Coquelin Run was used for recreational
purposes including fishing, swimming, and
picnicking. In the mid-1930’s community
concern over insect populations and safety
resulted in the draining of the lake. Little
evidence of the lake remains, however there is
a remnant cascading waterfall barely visible or accessible to the community (see photo #2).
Slopes over 25% border most of the south side of the stream with stream valley buffer over 100’
Chevy Chase Subwatersheds
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in most areas. To the north of Coquelin Run, the slopes are narrow but steep. At the top of the
bank is Chevy Chase Lake Drive which crosses
the 100-foot stream buffer. The severity of the
slopes are likely reasons this stream valley
remains a relatively hidden charm.
Rare, Threatened, and Endangered Species
In 2004 and 2005, a geographically limited
subterranean macroinvertebrate (amphipod),
stygobromus kenki, was found in a seep in a
tributary to Coquelin Run. These tiny,
translucent, shrimp-like creatures live in the
groundwater. In November, 2010, the U.S. Fish
and Wildlife Service (USFWS) released an
annual Candidate Notice listing the kenki for the
Endangered Species Act (ESA). USFWS selects species for candidacy based on information
about each species population status and threats. The kenki is located on privately owned land
within the sector plan area in a small tract of deciduous forest.
In Coquelin Run, the kenki is threatened from the undercutting of a stream bank where the
hosting seep is located. Impervious surfaces, habitat loss, forest fragmentation, the lowering of
regional water tables, and the absence of legal and residential protection all contribute to the
high risk of losing the kenki at this and other locations in the region. (emphasis added).
Impervious Cover
Impervious Cover and Water Quality
Impervious cover refers to anything that
prevents water from soaking into the ground.
Examples include driveways, roads, buildings,
streets, and parking lots. Impervious surfaces
prevent water from filtering naturally through the
soil, reducing groundwater recharge, soil
saturation, pollution reduction, and the slow
release of water from saturated soils to streams,
wetlands, or other water bodies. Stormwater
sweeps across impervious surfaces, taking with
it pollutants such as oils, de-icing salts, sand, fertilizers, pet waste, and other pollutants directly
into streams and wetlands. These pollutants enter storm inlets which discharge at outfalls along
stream banks causing increased stream surges, erosion, algae blooms, reduced aquatic life,
and reduced water quality. Research has shown that “when impervious cover reaches 10-25%,
major alterations in stream morphology occur that significantly reduce habitat quality. At greater
than 25% impervious cover, streams suffer from loss of habitat, floodplain connectivity, bank
stability, as well as decreased water quality.”1 Parking, roads, roofs, and sidewalks comprise
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109.75 acres, or 30% of the total impervious area in the sector plan area. In the commercial and
high density zones, impervious cover is just over 87%.
Impervious Cover and Heat Island Effect
Impervious surfaces are often darker in color and act as solar energy collectors, absorbing and
retaining the sun’s heat. The average temperature of those surfaces can be “50-90°F hotter
than the surrounding air”2. As these surfaces dissipate heat there are many consequences such
as: reduced air quality, increased local temperatures, increased ozone levels, higher electricity
demand, and heat related illnesses and mortality.
There are ways to mitigate heat island effect. In addition to reducing impervious surfaces, cool
paving materials such as porous pavements, reflective surfaces, greenroofs, and additional tree
planting can substantially increase albedo (reflectivity) while providing ancillary benefits such as
an extended life of the surface and improve stormwater quality. A pavement’s cooling attributes
result from the color of the binder and/or aggregate with a lighter, more reflective material. A
pavement’s porosity allows for water absorption and infiltration to help cool the paving surface
and ambient air temperatures through the cooling effect of evaporation. Cool paving
technologies are continually expanding, a few of today’s technologies include: high albedo
coatings, porous pavements, interlocking concrete pavers, porous pavers, and modified asphalt
using colored aggregates, sand, or mixing in colored binders.
Stormwater Management
Stormwater runoff is generated when precipitation from rain and snowmelt flows over land or
impervious surfaces and does not percolate into the ground. In the Sector Plan area, the
majority of stormwater runoff is untreated and conveyed into storm drains where it is discharged
directly into streams within the subwatersheds. For Chevy Chase, the majority of the receiving
streams are tributaries to Coquelin Run. A small portion of the sector plan area flows directly
into Lower Rock Creek.
As stormwater flows across hot impervious surfaces water temperatures increase and oxygen
levels decrease. Sheeting water collects and transports pollutants along its path affecting
stream quality. The changes in flow rates affect the morphology or physical shape and character
of a stream. Significant impacts from uncontrolled stormwater discharge are noted in the
tributary running south of Jones Bridge Road and west of Jones Bridge Court. The tributary is
becoming wider and deeper due to the rapid runoff after storms. Stormwater impacts on
another tributary running north from Glendale Road also shows bank erosion, undercutting, and
sedimentation. East of Connecticut Avenue, the mainstem of Coquelin Run begins to show
signs of severe bank erosion, stream widening, tree loss, and substrate sedimentation. These
impacts can result in the loss of entire biological communities, sensitive fish and other aquatic
life.
1 Center

for Watershed Protection, “Impacts of Impervious Cover on Aquatic Systems”, Ellicott City, MD, 20003

2 http://www.epa.gov/hiri/resources/pdf/BasicsCompendium.pdf

Discharge at ‘Hotspot’ into Coquelin Run

Stormwater hotspots are areas that may produce higher concentrations of certain pollutants
such as sediments and heavy metals with traces of zinc, copper, cadmium, and lead and can be
acutely toxic to aquatic life. Examples of hotspots within Chevy Chase include fueling stations,
outdoor storage areas, and commercial parking lots.
There are many techniques to minimize the effects of
stormwater. In the past, stormwater management
required large areas of land where the runoff was
collected in pond-like depressions and released slowly
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over a period of time. An example of this can be seen in
the stormwater pond at the end of Gavin Manor Court.
However, amendments to the law now require
Environmental Site Design (ESD) methods. The
practices include: reducing impervious surfaces, bioretention
and infiltration systems such as bioswales,
vegetated filter strips, green roofs; permeable
pavements; rainwater harvesting; rain gardens; and
vegetative swales. ESD is used to minimize onsite and
offsite erosion and water quality impacts due to runoff
by attempting to incorporate and reestablish natural
hydrologic processes into the built environment. These
measures can be designed and implemented in new developments as well as retrofit into
existing development in cost efficient ways. ESD stormwater management practices have the
capability to significantly improve the quality of stormwater runoff as well as quality of life.
For further descriptions and requirements, refer to Montgomery County Stormwater regulations
and guidelines, and the Maryland Stormwater Design Manual supplemental Chapter 5 for
detailed stormwater design requirements.
http://www.mde.state.md.us/assets/document/chapter5.pdf
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