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March 2, 2017 
 

By Electronic Mail 
 
The Honorable Elaine Chao 
Secretary of Transportation 
Office of the Secretary 
1200 New Jersey Avenue, S.E. 
Washington, D.C. 20590 
elaine.chao@dot.gov 
 

Re: Maryland Purple Line—  
 (1) Failure of the Proposed Maryland Purple Line to Meet Highway 

Act Requirements and Other Criteria for Federal Funding, and  
 (2) Request for a Supplemental Environmental Impact Statement 

Based on New Circumstances and New Information.  
 
Dear Madam Secretary: 
 
 We extend our deep congratulations to you on your taking the helm as the new 
Secretary of the US Department of Transportation.  
 
 On behalf of the Friends of the Capital Crescent Trail and ourselves as 
individuals, we write to you regarding the proposed Purple Line for the Maryland suburbs 
of Washington, D.C., the risks that the project raises, and the project's failure to meet the 
criteria of the Trump Administration and of the law for the proper use of public and 
private funds for transportation infrastructure.  These failures warrant a finding by your 
Department precluding any award of funds for the project.   
 
  The Purple Line "light" rail1 project in Maryland is a very costly project, at $6.2 
billion and rising. The independent Cato Institute has characterized it as a boondoggle.  
The Wall Street Journal has described it as a "colossal waste of taxpayer money," and 
MarketWatch economist and columnist Diana Furchtgott-Roth as "wasteful and 

																																																								
1	The “light” in light rail refers not to weight but to capacity: light rail weighs the same as heavy 
rail, but because trains are much shorter the capacity for moving people is much lower.  See 
Randal O'Toole, Cato Institute Fellow, https://www.cato.org/publications/testimony/ftas-capital-
investment-grants 
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unnecessary." (Attachments 1 and 2) The flaws in this controversial project are deep and 
many, as we have explained in letters to the previous Administration and argued in court, 
and as we explain further in this letter based on new developments. The project has 
already run afoul of one Federal law and is quite likely to violate more. 
 
 At present, federal approval and funding for the project has been put on hold by 
virtue of a ruling by U.S. District Court Judge Richard Leon that the Department of 
Transportation (“DOT”) and Federal Transit Administration (“FTA”) acted in an 
unlawful and arbitrary and capricious manner by failing to consider in any fashion the 
implications for the Purple Line of the extraordinary dysfunction that has plagued 
the existing Metrorail system.  The claimed justification for the Purple Line - and for 
federal funding for it - is heavily dependent on highly questionable projections of future 
ridership engineered at the request of former Governor Martin O'Malley in order to 
overcome the much lower ridership estimates calculated by the Administration of his 
predecessor, Gov. Ehrlich.2 Aware of the project's suspect history, and of the serious 
problems and ridership declines of the Metro system (from which the Purple Line would 
take from 27% to 40% of its riders), Judge Leon ordered further review and set aside 
DOT and FTA’s Record of Decision (“ROD”).  In his August 2016 decision, he 
admonished the defendant agencies that  “FTA’s cavalier attitude toward these 
developments raises troubling questions about their competence as stewards of 
nearly a billion dollars of federal taxpayers’ funds.”  Friends of the Capital Crescent 
Trail v. FTA, ___ F. Supp. 3d ___, 2016 WL 4132188, at *3 (D.D.C. Aug. 3, 2016) 
(emphasis added).               
 
 The new Administration and, in particular, your leadership of DOT present a 
unique opportunity to take a fresh, objective look at the Purple Line and, in the process, 
to demonstrate far better stewardship of federal taxpayer money than was shown by the 
past Administration.  Indeed, in addition to the Metrorail issue addressed in Judge Leon’s 
ruling – and which remains pending before him, along with a number of other important 
questions concerning compliance with federal environmental law and the statutes 
governing DOT/FTA’s funding decisions – there are several recent developments bearing 
on the serious environmental and economic impacts3 of, and less harmful, and quite 
reasonable alternatives to, construction of the Purple Line.  
																																																								
2	That the Line's projected ridership increased without explanation under the O'Malley 
Administration in order to qualify for the massive federal grant and loan package is recounted in 
an expose by The Wall Street Journal's Mary Anastasia O'Grady (attachment 1). Throughout the 
process of evaluating the Purple Line against less costly and less environmentally damaging 
alternatives, MTA's ridership projections for the Purple Line have been derived from undisclosed 
assumptions, inputs, and proprietary software that produced results that, as independent experts 
explained in their formal comments in the litigation, were highly suspect.  We further note that 
the AA/Draft EIS ridership projections were dependent on 40% of the riders coming from Metro 
and in the Final EIS 27%.  Now, in its recent, December 2016 filing with Judge Leon, the MTA 
made the astonishing claim that the Purple Line would need no Metro riders at all to be a 
"robust" transit system.  
3 NEPA regulations define impacts or effects as including economic impacts and the Purple Line 
would have serious and numerous (negative) economic effects that have not been properly 
assessed. 40 C.F.R. §1508.8. 
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 These developments, in particular those relating to WMATA's lack of funding, 
decline in riders, and reductions in service, and the fact that the Purple Line, a prime 
example of "transit that hurts transit", would draw away yet more riders from WMATA 
reveal that there is essentially no legally or factually plausible way in which DOT/FTA 
can make the findings required by 49 U.S.C. § 5309(f) – findings that are a prerequisite 
to any federal funding decision for the project. This common sense provision of 
transportation law requires that sufficient resources be available to recapitalize, maintain, 
and operate the overall existing and proposed public transportation system, without any 
reduction in service, before such funding can be approved.    
 
 Of additional concern is the fact that the so-called Public Private Partnership 
("P3") for the Purple Line is not a proper P3 at all; it merely masquerades as one.  The 
Purple Line contract in fact does not leverage significant private funds. On the contrary,  
it is a contract in which the public bears virtually all the risk and costs.  
 
 The proper use of private investment is critical to the success of President 
Trump's signature infrastructure initiative. In this case, however, the colossally wasteful 
and ill-conceived Purple Line would badly taint the term "P3" and this initiative. Had the  
Purple Line contract been structured as a true P3, the private sector would have insisted 
on taking an independent, sharp look at the questionable ridership (and, hence, revenue) 
projections and other major project risks before deciding whether to enter into such a 
costly venture.  Instead, the usual incentive, and indeed, fiduciary duty, to apply sharp 
scrutiny by the private sector was eliminated by having the contract guarantee the same 
generous payment to the contractor for over 30 years regardless of the number of actual 
riders and actual fare revenue, and having the taxpayer and the public shoulder virtually 
all the costs.   
 
 In light of these concerns, and others presented in our letters to the previous 
Administration but still not satisfactorily answered, therefore, a decision now by your 
Department to deny funding for failure to meet the common sense requirements of 49 
U.S.C. § 5309(f) or to freeze the grant application pending careful review by the new 
Administration, and not spend more scarce executive and judicial resources defending the 
indefensible, would be most efficient.   
 
 Such a decision to deny or set aside funding may also allow you and OMB to 
reprogram those appropriated funds to meet the real needs of the nation and its capital.   
 
 If you do not choose to end the Purple Line project's application for federal 
funding, the law requires that your agency undertake a new or Supplemental 
Environmental Impact Statement based on the new circumstances and new information 
presented below.  This information includes developments and analysis that have 
occurred since, and that build on, our previous petitions to DOT under the Obama 
Administration.  
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I - DOT/FTA CANNOT IN GOOD FAITH MAKE THE SECTION 5309 
FINDINGS THAT ARE A PREREQUISITE TO FEDERAL FUNDING.  

 
 The federal statute governing “fixed guideway capital investment grants” - such 
as the Purple Line - lists several criteria for eligibility for federal funding and, in 
particular, provides that, “[i]n determining whether a project is supported by an 
acceptable degree of local financial commitment and shows evidence of stable and 
dependable financing sources,” the DOT Secretary  
 

“shall require that . . . local resources are available to recapitalize, maintain, and 
operate the overall existing and proposed public transportation system, including 
essential feeder bus and other services necessary to achieve the projected 
ridership levels without requiring a reduction in existing public transportation 
services or level of service to operate the project.”  (49 U.S.C. § 5309(f)(1) 
(emphasis added).)   

 
 Events of the past year and a half have made clear that, in this case, to the 
contrary, existing public transportation services in this area and into which the Purple 
Line would connect, including WMATA’s Metrorail and bus system, are in serious 
decline, with no clear remedy that is either in place or at all likely to be successful within 
the period applicable here.4 (See discussion and documentation in II.1. below.) 

 
Also deeply foreboding is the very significant negative impact that the Purple 

Line would have on the ridership and fare receipts of the region's existing transit network 
and of Metrorail and Metro-bus systems in particular.  This was admitted in the Final 
Environmental Impact Statement of the Purple Line thus making the Purple Line "transit 
that hurts transit".   According to the projection in the Final Environmental Impact 
Statement (FEIS, issued in August 2013), almost 60% of the Purple Line riders would be 
riders shifted from other transit. With this shift in ridership, fares on the exiting transit 
systems are forecast to fall by an average of $36 million per year (based on the figures in 
the FEIS on net fare revenues, plus the Purple Line forecasts of its fares).  Over 30 years, 
this adds up to over $1 billion. 5 

																																																								
4	See, e.g., the long-running series of articles in the Washington Post about Metrorail, continuing, 
for example, with "Metro facing big cash crunch, Official: Agency risks insolvency" Robert 
McCartney and Faiz Siddiqui, page B1 (Feb. 24, 2017) (online under the title "Metro scramble to 
fill budget hole" (attachment 3).  
5  These figures are in the 2013 Final Environmental Impact Statement (FEIS), Chapter 
3: http://www.purplelinemd.com/images/studies_reports/feis/volume_01/07_PL%20FEIS_Vol-
I_Ch%203%20Transportation.pdf . Table 3-1 on page 3-4 provides figures for the expected total 
transit ridership in the region, for 2030 and 2040 and with and without the Purple Line (the 
"Preferred Alternative") being built.  The table needs to be read in conjunction with Table 3-3 on 
page 3-5. These tables reveal that those taking transit other than on the Purple Line for a portion 
of their trip is forecast to fall by 37,884. This summary of the FEIS calculation of ridership lost to 
Metro and other local transit due to the Purple Line was developed in February 2017 by Frank 
Lysy, Ph.D., former Chief Economist of the Multilateral Insurance Guarantee Association of the 
agency within the World Bank Group providing political risk insurance to private investments. 
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Put simply, federal law forbids federal funding of a project that will, in effect, rob 

Peter to pay Paul.  Yet that is precisely what the Purple Line is doing and will inevitably 
continue to do, especially in light of the unprecedented fiscal, safety, and reliability 
problems already plaguing the WMATA system.  Instead of putting nearly a billion 
dollars of federal taxpayer funds into this unnecessary (and unlawful) endeavor, 
DOT/FTA should direct any available funds to higher priorities. Clear, documented local 
needs include, for example, repairing Arlington Memorial Bridge, now closed to heavy 
vehicles; equipping buses with traffic signal changing technology; and, of course, 
extricating the existing transit system from the “death spiral” it is presently in, so that the 
Nation's Capital and its Metro passengers can receive the safe, reliable, and efficient 
service to which they are entitled. 

 
These developments and information alone are sufficient to support, and indeed 

warrant, your finding under 49 U.S.C. § 5309(f)(1) that such resources are not available. 
Such a finding would be sufficient for the DOT to suspend federal funding for this 
harmful and wasteful project now.  
 
 
 

II - RECENT INFORMATION AND CIRCUMSTANCES REQUIRE A 
SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT AND 
ALTERNATIVES ANALYSIS. 

 
Not only does transportation law require a finding under Section 5309 of the 

Highway Act before federal funds can be disbursed, but the regulations implementing the 
National Environmental Policy Act (NEPA) require that agencies must supplement their 
prior NEPA analyses when the “agency makes substantial changes in the proposed action 
that are relevant to environmental concerns,” or where “[t]here are significant new 
circumstances or information relevant to environmental concerns and bearing on the 
proposed action or its impacts.”  (40 C.F.R. § 1502.9(c))  The definition of impacts or 
effects includes "economic effects" and a major reason for supplementing an EIS in such 
cases is to make sure that decisionmakers have up to date information on the relative 
costs, effectiveness and public health impacts of a reasonable range of alternatives.  

 
In petitions for supplemental NEPA analysis previously sent to DOT/FTA on July 

14 and October 8, 2015 (and incorporated herein by reference), we exposed multiple 
flaws and set forth multiple reasons why the process of analyzing environmental impacts 
and project alternatives, from costs per rider to risks to the public, was heavily biased 
towards the approval of the much more expensive and harmful rail alternative ultimately 
selected by Governor O'Malley.  Assumptions and models used to run ridership 
projections that were key to securing federal funding remained withheld from the public, 
and produced only in illegible form to the court, in spite of public comments and requests 
for their disclosure.  The project would destroy a forested trail, adversely affect historic 
sites, and use parks and playgrounds even though reasonable alternatives were clearly 
available, all contrary to DOT policy and law as explained in our previous comments and 
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filings in court.  In our October 2015 petition to the previous Administration, we also 
highlighted developments and information that had come to the fore since the 2013 
Record of Decision (ROD) that even further reinforced the need for an SEIS – such as the 
extraordinary problems plaguing the Metrorail system, which is inextricably intertwined 
with the Purple Line.   

 
Now, sixteen months after our October 2015 petition, additional salient 

information and changed circumstances add yet another layer of compelling reasons why 
DOT/FTA must prepare an SEIS, one that should include a new Alternatives Analysis.  
The law requires that this analysis, incorporating public comment and, critically, 
independent expert review – which has been effectively foreclosed in prior project 
assessments – be completed before any federal funds or any contingent state and local 
funds are committed and before any irretrievable harm is done on the ground.     
 
 The new information and circumstances necessitating a Supplemental EIS (and, in 
the case of 1. below, also affecting a 49 U.S.C. § 5309(f)(1) finding), include the 
following: 
 
1.  Reductions in Metrorail and regional transit service, diversion of funds, 
increased need for capital and operational funds, and other recent developments 
underscore that resources that would be used to build the Purple Line are instead 
vitally needed to preserve and rehabilitate existing transportation infrastructure in 
the region.  
 
 a. Permanent or long-term reductions in service that have taken place over 
the past year and one half in bus and Metrorail service and the additional reduction and/or 
elimination of three dozen bus routes by WMATA. These reductions include the very 
route that the Purple Line is supposed to serve (the J4 east-west route).  They are taking 
place in order to maintain Metrorail service at what is itself an admittedly reduced 
schedule (See Washington Post article from the front page of the Metro Section of 
February 1, 2017 -- "A rallying cry: 'Leave bus lines alone'", page B1; and "Regional 
transit ensnared in Metro penalty- Federal action aimed at local agency has impact on 
others "caught in the middle," Washington Post, February 19, 2017, attachments 4,5).  
 
 b. The Maryland Office of Legislative Services has determined that 
Maryland's DOT failed to comply with the directions of the Joint Chairs of its 
Committees of Jurisdiction in calculating the assets of the State’s Transportation Trust 
Fund and thus is expected to have $1.7 billion less than previously projected.6   
 
																																																								
6	Fiscal Briefing, Office of Legislative Services, January 2016, stating:	"MDOT did not use the 
five-year average annual increase in operating expenses to calculate out-year operating expenses 
as directed in the 2016 Joint Chairmen’s Report. As a result, MDOT’s forecast likely understates 
operating expenses by $585 million over the forecast period, or just under 5%, and overstates the 
amount available for the capital program by $1.7 billion." 
http://mgaleg.maryland.gov/Pubs/BudgetFiscal/2016rs-operating-budget-fiscal-briefing.pdf 
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 c. WMATA has requested an additional $50 Million per County 
(Montgomery and Prince George's) on top of the increases already agreed to in 
WMATA's budget for the coming year, neither of which was in place when the project 
FEIS and ROD were completed. (See Post article cited in a. above p. B3) 
 
 d. WMATA is continuing its practice of diverting tens of millions of dollars 
of its Federally provided capital funds intended for repairs and long-term maintenance to 
be used instead for daily operations to help make up for a $125 million revenue shortfall 
for the current fiscal year and anticipated $290 million shortfall for the next fiscal year -- 
a practice the FTA has repeatedly warned WMATA not to do.7  What's more, current 
repairs and upgrades that are made (instead of being diverted) place additional stress on 
the aging system and the demand on it, according to a December 2016 FTA report. For 
example, introducing eight-car trains to serve more passengers tax the current electrical 
wiring beyond its capacity and trigger more problems such as power shutdowns and the 
need for another iteration of repairs and investment.8 WMATA seems to have concluded 
that raising fares to cover the shortfall would result in lost ridership, and that in turn 
would result in lost revenue, compounding what has been called the "Death Spiral" of 
Metro's current conundrum.  This alone is a per se admission of the fact that the 
region does not have the resources to recapitalize and maintain its transportation 
network. 
 
 e. Maryland has made clear it would use MARC fare revenue to pay Purple 
Line debt,9 thus depleting a key component of the regional transit system, one that 
reaches West Virginia as well as Baltimore, key corridors in Maryland, and Washington 
DC.10   In Montgomery County, MDOT has diverted federal TIGER funds that had been 
obtained to install signaling and other improvements to reduce bus travel times on 
University Blvd, and Veirs Mill Rd., and instead used those funds to plug cost overruns 
for the Langley Transit Center, a transit center that would be one of the Purple Line 
stops--thus depriving transit users of some of the mobility improvements they could have 
had today.  As one transit user told Maryland Delegate Al Carr: " I wish our government 
could be more pro-active in using the solutions that are readily at hand (such as adjusting 
signal timing) to optimize the infrastructure that we already have." The TIGER grant 
revision occurred in 2014 and was brought to our attention in December 2016. (Revision 
Request Letter from MD DOT under Governor O'Malley, attachment.7).   
 

																																																								
7 "U. S. withholds millions of dollars until Metro Safety Commission is created", By Lori Aratani 
and Martine Powers, posted February 10 at 8:08 PM on www.washpost.com and in The 
Washington Post, p. C1, Sunday February 12, 2017 (attachment 6), and "Metro's SafeTrack is 
eating into this year's ridership revenue," by Martine Powers, Washington Post, February 9, 2017,   
8	"Another manic Monday on Metro, with lengthy delays-Power shutdown, other problems irk 
riders on morning commute," The Washington Post, February 7, 2017  
9	"Maryland Will Use MARC Fare revenue to Pay Purple Line Debt, Officials Say," Washington 
Post, April 4, 2016,  https://www.washingtonpost.com/local/trafficandcommuting/maryland-will-
use-marc-fare-revenue-to-pay-purple-line-debt-officials-say/2016/04/04/7f2fa850-fa8f-11e5-
80e4-c381214de1a3_story.html?utm_term=.8921e6ba00e1#comments	
10 Maryland Area Regional Commuter Service, WV Statewide Rail Plan. 	
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 f.  The February 2017 release of the Montgomery County Mobility 
Assessment Report confirms that the existing highway network has in effect declined in 
the service that it provides due to increased congestion and slower traffic since the 2014 
assessment (and the previous one), primarily on north-south commuter routes which 
account for all of the top ten most congested roadways in the County11 (attachment 8). 
That amounts to a decrease in transportation service provided by the roadway portion of 
the region's transportation network just as much as a reduction in bus or train schedules 
or transit speeds. This decline is further compounded by Metro's own declining service, 
which drives more people to drive. Another aspect of declining network is that the 
Memorial Bridge to Arlington and its National Cemetery has become so weak and in 
need of repair that heavy vehicles may no longer use it regularly.  

 
 

2.        The Purple Line will "frustrate Prince George's growth and land use goals 
and hinder WMATA's ability to coordinate and deliver effective regional 
transportation services", as stated in a recently filed petition to the FTA from attorney 
and smart growth transit blogger and analyst Bradley Heard, who is based in Prince 
George's County.  The petition explains that the Purple Line will create too many 
transit centers depleting the several existing and planned transit lines and systems of 
the funds, population density and ridership needed to sustain them in Prince 
George's County.   
 
The EIS process failed to consider the fact that the WMATA and Prince George's Plans 
both noted that there appeared to be an excessive number of transit centers or hubs in 
P.G. County and that the addition of the Purple Line was likely to undercut the planned 
growth at the previously existing Metro stops in particular and undercut the combination 
of existing Metro-bus and Metrorail transit.   
 
This case was set forth with great precision by Attorney Bradley Heard of Prince 
George's County in his February 20, 2017 letter and APA petition to Ms. Terry Garcia 
Crews, the Regional Administrator of Region 3 of the FTA, calling for an SEIS. 12 
(Attachment 9)  The information and analysis provided in that petition also have bearing 
on the criteria and requirements of Section 5309 of the Highway Act, including 
availability of local resources to recapitalize, maintain, and operate the overall existing 
and proposed public transportation system (f).  
 
 
3.  The US DOT Office of Civil Rights has opened a compliance review, 
announced in a letter to the Maryland Governor in January of 2017, of Maryland's 
entire transportation decision-making process.  The objective is to determine whether 
that process complies with Title VI of the Civil Rights Act of 1964 and DOT's 
regulations implementing it.13 A central issue of such reviews should be whether both the 
																																																								
11	February 2017, Montgomery County Mobility Assessment, Table 1 (attachment 8).	
12 We hereby incorporate Mr. Heard's letter by reference in this petition and attach it hereto.  
13  "Md. transportation decisions draw scrutiny", Michael Laris, The Washington Post, B1, 
January 24, 2017. 
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allocation of resources and the impact of projects that are funded have a discriminatory 
impact on minority communities, even if the intent is not discriminatory.   
 
 Three points are salient here:   
 

a) Comments made by Friends of the Capital Crescent Trail and others in the EIS 
process and reports published thereafter highlighted the likely negative impacts of 
the Purple Line on "Environmental Justice Communities".  These comments were 
inadequately addressed with only non-binding agreements resulting from any 
such concerns.   
 
b) Withdrawing funds for the Purple Line and reallocating or reprogramming the 
resources can more effectively address the real transportation and development 
needs of minority and middle and low incomes communities in Maryland.  These 
needs can be met with far less harm (such as not causing unmitigated 
gentrification and impacts on affordable housing14, not cutting off pedestrian 
access to shops and schools, and not inflicting harmful noise pollution for 30+ 
years of operations on homes, businesses and schools without sufficient noise 
insulation) and posing much lower risks (e.g., from hazardous substances at many 
sites that would be unearthed during construction requiring evacuation plans and 
routes, and the risks of collision during years of operation) on those communities.  
 
c) Prince Georges’ County and the Purple Line route there in particular, is also the 
home of many "Environmental Justice Communities" which did not receive the 
careful, focused attention required by both NEPA/CEQ and DOT Civil Rights Act 
regulations all along the route, as explained in comments filed by Friends of the 
Capital Crescent Trail in their comments on the FEIS. 
 

As noted in point (2) above, the EIS process has failed to consider the fact that the 
WMATA and Prince George's Plans both noted that the Purple Line will create too many 
transit centers depleting the several existing and planned transit lines and systems of the 
funds, population density and ridership needed to sustain them, and thus "Frustrate Prince 
George's Growth and Land Use Goals" and "Hinder WMATA's Ability to Coordinate and 
Deliver Effective Regional Transportation Services" in a County with many minority and 
recognized environmental justice communities. 
 
 
4. The Purple Line requires a new, previously unassessed, permit application 
for a massive "appropriation" and redirection of waters of the United States that 
was never assessed or disclosed in the EIS process.  It has only recently become known 
to local residents and office holders that the "Purple Line Transit Constructors" applied 
on August 3, 2016 for a permit from the Maryland Department of the Environment to 
appropriate and redirect as many as 30-40,000 gallons of underground spring water per 
																																																								
14	"Report: Purple Line threatens affordable housing in Langley Park," The Washington Post, 
January 24, 2017, https://www.washingtonpost.com/news/dr-gridlock/wp/2017/01/24/report-
purple-line-threatens-affordable-housing-in-langley-park/?utm_term=.a2167fd79307	
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day for a lengthy period in order to make possible the construction of the "Purple Line 
Station." (See application and one-page analysis, and comments by Friends of the Capital 
Crescent Trail et al., attachments 10,11,12).  Neither the diversion nor the permit for it, 
were listed in the FEIS nor was the impact of such a major withdrawal and diversion 
assessed. The only anticipated permit of a similar withdrawal of water mentioned in the 
FEIS was for a diversion to build the only tunnel discussed in the FEIS, which was for 
Silver Spring.   
 
 This Bethesda spring which the Purple Line project would redirect appears to be 
the very spring that inspired residents to call the town "Bethesda", which means "the 
place of healing waters" in Hebrew.  Bethesda, according to the Gospel of John (Chapter 
5, verse 2 and following) was the pool where, on the Sabbath, Jesus healed a man who 
had lain lame for 37 years.  Thus it is altogether ironic - as well as illegal - for the 
USDOT under this or any Administration to be driving the unassessed appropriation of 
waters from the very spring that appears to be the namesake and inspiration of the Town 
of Bethesda and its national institutions of healing.  Bethesda includes many thousands 
who serve the nation daily and hundreds whose service has left them in need of healing at 
Bethesda's National Naval and Army Medical Centers and the National Institute of 
Health. In fact, independent transit experts have all along commented in the EIS process 
on the Purple Line that the NIH/Naval Medical Center complex (which is not on the 
Purple Line route) needs better transit service more than Bethesda.15  
 
 It is as yet unknown which of the three Bethesda area watershed(s) will be most 
affected by this withdrawal and diversion and to what extent it may affect Elm Street 
Park one block away and three imperiled amphipod species downstream that are 
protected by State and Federal law16.  Furthermore, in January it became evident that 
not 30,000 but 50,000 gallons a day on average and up to 100,000 gallons a day in 
peak months would be redirected for a period of four years.  This is all in order to 
																																																								
15	The Navy was incredulous in its comments filed during the EIS process that only a tiny 
fraction of its employees who lacked parking were expected by the MTA to use an additional bus 
route to the National Naval Medical Center (an alternative suggested by experts but dismissed by 
the MTA). 
16  Former Army Corps of Engineers regulatory affairs officer, Harold S. Collinson, 
explained in a previously filed declaration that the MTA had already used the wrong	watershed	
scale and utterly failed to assess the impact of the Purple Line on the aquatic ecosystem that it is 
the Army Corps' duty to protect.   
 As explained in our letter of October 2015, in light of this and other changes in the 
project, section 7 of the Endangered Species Act as well as state law also requires new reviews by 
DOT/FTA, in conjunction with the U.S. Fish and Wildlife Service and the Army Corps of 
Engineers, of impacts on amphipods protected by federal and state law. 
  On Friday, February 24, 2017 D.C. Mayor Muriel Bowser signed into law amendments 
to the D.C. code naming the endangered Hay's Spring Amphipod as the official amphipod of the 
District and providing her with additional authority to conserve the critical areas and water 
recharge zones that these amphipods require for their recovery.  This water recharging function 
may be seriously undercut by the diversion of water and the clear-cutting of trees for the Purple 
Line just a relatively short distance upstream of their habitats of which just a few exist on earth. 
(See notice, email about amphipod and photo of the event, attachment 13)	
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lower the water table to what appears to be the depth of nearly two stories underground 
for elevator construction to serve what would be the deeply buried Bethesda Metro 
Station's South Entrance and Purple Line Station passageways. 
 
 
5)  In addition to the unassessed diversion of waters of the United States, 
described above, the Purple Line fails to meet the standards of the NEPA, the Clean 
Water Act and the Endangered Species Act because of its entirely avoidable impact 
on large streams and wetlands.  Since our last petition of October 2015, additional 
information has and changed circumstances have arisen that require the 
Department to revisit its ability to comply with all three of these bedrock laws if it 
intends to continue to consider funding the Purple Line.  
 
 a) A new NEPA analysis must examine not only the previously unconsidered 
significant impact on local water resources outlined in item 2) above, but, moreover, 
explain how the Purple Line will comply with Section 404 of the Clean Water Act and 
the Endangered Species Act due to rare aquatic invertebrates downstream that are 
dependent on steady supplies of clean, cool water.  Explaining how the agency intends to 
comply with the substantive standards of other laws helps the other agency staff, the 
public and the ultimate decisionmakers to understand the impact of the project as a 
whole.  Instead, the MTA and FTA for the most part merely asserted that it would 
comply with a list of laws without any serious explanation as to how. (See the cosigners' 
Comments of December 2016 on the application of the MTA for a dredge and fill permit 
from the Army Corps of Engineers, attachment)   
 
 b) Removing and redirecting as many as 100,000 gallons a day and greatly 
lowering the water table for four years expressly for the Purple Line by its agents cannot 
be permitted without a formal biological assessment and opinion.  That is because that 
stream appears to be the headwaters of a stream, Coquelin Run, whose valley hosts a 
species listed as endangered by Maryland, proposed for listing this year as endangered by 
the US Fish and Wildlife Service, (the Kenk's amphipod), just hundreds of yards above 
the habitat of another state endangered amphipod (Sextarius) and also not far upstream of 
the District of Columbia's official amphipod, the federally endangered Hay's amphipod. 
(16 U.S.C. §1536(a)(1) and (2).)  
 
 c) Even without the presence of endangered species, to obtain a permit under 
Section 404 of the Clean Water Act requires a finding that no alternative to the proposed 
project is available that would not dredge and fill wetlands and waters of the U.S.  -  that 
is most certainly not the case for the Purple Line and its many less destructive and less 
expensive alternatives. 
 
 
6)  The Purple Line is causing an impending violation of Historic Preservation 
Provisions of the Highway Act: The Montgomery County Historic Preservation 
Commission has approved the moving of the only remaining 19th Century commercial 
building in Bethesda (attachment 14).  This is the registered historic Community 
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Hardware and Paint Store, which formerly served as the Bethesda Post Office and 
General Store. It would be moved several blocks from its current location on the property 
above the proposed Purple Line terminal station near the spring described in paragraph 5) 
above, next to which it was originally built. The Commission reached its decision in 
order to "expedite the benefits of the Purple Line", according to the staff report of the 
Commission.  This action would adversely affect the historic context and integrity of the 
building and would thus appear to violate Section 4(f) of the Highway Act, as it is 
commonly known.17   The NEPA process must demonstrate how the proposed project 
complies with all the applicable historic preservation laws of each jurisdiction - and yet 
DOT/FTA somehow neglected to address this building, and its historical context, at all. 
(See comments, attachment 15.) 
 
 
7)  The Purple Line is making permanent and detrimental Use of Parks in 
violation of Section 4(f) of the Highway Act and posing unassessed risks to 
pedestrians and cyclists in violation of NEPA.  It has recently become apparent that the 
long-promised plan to maintain and provide a safe tunnel passage for cyclists and 
pedestrians has no budget to provide safe passage for those now walking, running and 
cycling unimpeded down the popular Capital Crescent Trail under Wisconsin Avenue. 18   
In short, there is no State or County budget for the section of the tunnel that would run 
under Wisconsin Avenue, even after several changes in plans since the FEIS that 
promised the public such passage would be secured along with the Purple Line Train 
tracks in the same current tunnel19 (attachment 16). Thus the commuter bike traffic that 
now flows through the tunnel under Wisconsin would be diverted over the current 
toddlers' soccer and free play area in Elm Street Park and then across Wisconsin Avenue, 
one of the busiest commuter routes in the County. Furthermore, the four year water 
withdrawal and lowering of the water table by many feet described above would be 
almost certain to starve Elm Street Park of the ground water needed to keep its many 
trees alive.   This further illustrates the cavalier attitude towards pedestrians and cyclists, 
apparent throughout the Purple Line process. There is virtually no assessment of the 
Purple Line's impact on pedestrians and cyclists in the EIS process, which is itself a 
violation of NEPA and DOT's foundational NEPA Order.20   
 
 

																																																								
17 49 U.S.C. §303, as Section 4(f) is now codified, bars the Secretary from approving any 
transportation project unless there is no reasonable and prudent alternative if that project would 
use (directly or indirectly, by way of noise or other impacts upon it) a park, recreation area, or 
adversely affects any historic site of local significance (such as moving the 19th Century 
Hardware Store, and former Post Office, an officially registered historic building still within a 
few feet of its original location and the spring by which it was located on purpose many blocks 
away out of sight of that location.) 
18 http://www.bethesdamagazine.com/Bethesda-Beat/2017/Planning-Board-Chairman-Frustrated-
by-Lack-of-Progress-on-Bethesda-Capital-Crescent-Trail-Tunnel/.		
19	Montgomery County Planning Department, Review of County Executive's Recommended 
FY18 Capital Budget and FY17-22 Capital Improvements Program, pages 4-5 (attachment 16). 
20	5610.1(C) Attachment 2 paragraph 7, on p. 11.	
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8) The Project will have greater impacts than expected on birds protected by 
the Migratory Bird Treaty Act. Plans to cut nesting trees should be put on hold until 
September, since early nesting birds, such as the Barred Owl, have already arrived 
in the Bethesda-Chevy Chase sector of the Purple Line route.  Barred and other owls 
are presently occupying the project area and have been heard from at least two residences 
located directly on the Trail calling on different dates within the month of February 2017.  
(See Declaration of Brian Detwiler, Esq., listserv post of Dedun Ingram, Ph.D., and web 
sources, attachments 17,18,19) The current April to September period planned for 
avoiding the removal or trees or limbs is therefore not sufficient to prevent a violation of 
the MBTA, since for the Barred Owl and other early-nesting, protected species, nesting 
season starts in February, as the MD Department of Natural Resources has warned.  In 
addition, broad winged hawks, red shouldered hawks, red tailed hawks, and other raptors 
as well as migratory birds in general have, within the last five or six years, been changing 
their seasonal behaviors in the Washington D.C. area, with nesting occurring as early as 
January. Consequently, assumptions made in the prior environmental review process as 
to when trees could be cut without affecting the nesting of migratory birds in potential 
violation of federal law must be revisited.   (See February 2017 request to MD DNR and 
USFWS not to cut trees in area due to Barred Owls (attachment 20), and DNR letter to 
MTA of October 26, 2011, re Environmental Review for Proposed Purple Line, stating 
(attachment 21):  

"2. Do not remove or disturb forest habitat during April-August, the breeding 
season for most FDIS. This seasonal restriction may be expanded to February-
August if certain early nesting FIDS (e.g. Barred Owls) are present."  

 
 Replies from the office of Maryland Attorney General Brian Frosh (OAG reply as 
sent to Mr. Gautam Prakash and Mr. Jim Roy, attachment 22) to citizens inquiring in late 
February 2017 about the protection of the barred owls and other early nesting birds along 
the Trail did not dispute or deny a possible violation of the MBTA but simply asserted 
that citizens should ask the U.S. Fish and Wildlife Service to ensure that the Maryland 
Transit Administration does not violate or cause a violation of that Federal law since the 
Maryland Department of Natural Resources has a more limited ability to enforce the law. 
The letter from DNR to MTA did not indicate any such limitations.  
 
 
9) Revolutionary changes in transportation technology over the past near 
decade outdate the 2008 Alternatives Analysis and Draft EIS. The great recession of 
late 2008 ushered in a new mind-set and an array of technologies, led by the private 
sector, for sharing cars, houses, and other items or services.  This in turn has caused the 
automobile, hi-tech, and transportation industries at large to develop entirely new 
offerings. These include shared transport in single cars and small buses along with the 
communication technologies to maximize the efficiency with which they are dispatched 
and allocated. Since we pointed out this change in circumstance and new information in 
our earlier petitions to DOT, innovations have continued unabated, further strengthening 
the need for a fresh look at alternatives that will better serve people's needs.   
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 As reported in January 2017, self-driving minivans could steer the car industry,  
and open myriad new opportunities. These innovations include driverless cars, vans and 
shuttles being tested now from Pittsburg to Finland and scheduled to be sold to the public 
by Ford and others by 2021.  These new technologies will greatly reduce the cost and 
increase the efficiency of bus service, for example - even before the Purple Line would 
begin its 30+ years of operation 21, thus guaranteeing that the Purple Line technology 
would be out of date at the start, and increasingly so for its entire lifespan.  This is a 
classic case of a change in circumstances requiring a new assessment of alternatives. 
  

 
CONCLUSION: FEDERAL FUNDING SHOULD BE REJECTED OR, AT 
MINIMUM, A NEW NEPA ANALYSIS, WITH A COMPREHENSIVE 
LOOK AT ALTERNATIVES, MUST BE PREPARED.   
 

 
 Under these circumstances, DOT/FTA has more than ample reason to deny the 
request for federal funding for the ill-conceived, wasteful and harmful Purple Line. The 
current reality and official record offer no support for granting it, and Section 49 U.S.C. § 
5309(f)(1) offers a common sense reason and obligation why not to.    
 
 At bare minimum, moreover, for the foregoing reasons as well as those we have 
previously provided, DOT/FTA must prepare an SEIS or a new full EIS that 
comprehensively analyzes all of the project’s environmental impacts that have previously 
been afforded little or no attention, and that also takes a new “hard look” at the 
availability of reasonable and far less expensive and less destructive alternatives.  To 
ensure full compliance, these reviews should be completed before any federal funds or 
any contingent state and local funds are committed and before any irretrievable harm is 
done on the ground. 

 
 We appreciate your consideration of this request and what we hope will be your 
willingness to engage in a desperately needed fresh assessment of the important issues 
raised by the proposed Purple Line.  However, if we do not hear from you within 15 
business days, we will assume that our request for a supplemental NEPA analysis is 
being denied and will proceed accordingly.      

Sincerely, 
 

 
Ajay Bhatt  
President  
Friends of the Capital Crescent Trail 
P.O. Box 5803  
Bethesda MD 20824 

																																																								
21 "Self-Driving Minivan Could Steer Car Industry", Bill Vlasic, The New York Times, B1, 
January 9, 2017.	
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Attorney & Advocate     Consultant in Environment & Energy 
John M. Fitzgerald     Christine Real de Azua 
4502 Elm Street     4502 Elm Street 
Chevy Chase, MD 20815    Chevy Chase, MD 20815  
     
cc:    

Ms. Yvette Rivera 
Associate Director for Equity and Access 
Office of Civil Rights 
U.S. Department of Transportation -- yvette.rivera@dot.gov 

 
 Counsel for the Defendants  
 Department of Justice: 
 
 Jeffrey Wood, Esq., Acting Assistant Attorney General for Environment and 
 Natural Resources -- wood.jeffrey@usdoj.gov 
  
 Kevin W. McArdle, Esq. -- Kevin.mcardle@usdoj.gov 
 
 Jeremy Hessler, Esq. -- Jeremy.hessler@usdoj.gov 
 
 Tyler Burgess, Esq. -- Tyler.burgess@usdoj.gov 
 
 State of Maryland:  
 
 The Hon. Brian Frosh, Esq.  
 Attorney General -- OAG@oag.state.md.us 
 
 Linda E. Strozyk (DeVuono), Esq. 
 Assistant Attorney General  -- Ldevuono@sha.state.md.us 
 
 B. Smith, Counsel to the Maryland Transit Administration -- 
 bsmith@oag.state.md.us 
 
 Counsel for the Plaintiffs  
 
 David W. Brown, Esq. 
 brown@brown-knopf.com 
 
 Eric Glitzenstein, Esq.  
 EGlitzenstein@MeyerGlitz.com 
 
 John M. Fitzgerald, Esq. 
 johnmfitzgerald@earthlink.net  
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Appendices -- 1 through 22:  
 
1 - Wall Street Journal, "Maryland's Incredible Purple People Mover 
How the state's proposed $2.4 billion light rail could take taxpayers for a ride." 
By Mary Anastasia O'Grady, June 27, 2014 7:09 p.m. ET 
 
2 - MarketWatch, "Opinion: Why the Washington D.C. suburbs need to rethink this light-
rail project," By Diana Furchtgott-Roth, Aug 15, 2016 8:51 a.m. ET 
 
3 - Washington Post, "Metro facing big cash crunch, Official: Agency risks insolvency" 
Robert McCartney and Faiz Siddiqui, page B1 (Feb. 24, 2017) (online under the title 
"Metro scramble to fill budget hole"  
 
4 - "A rallying cry: 'Leave bus lines alone", Washington Post, February 1, 2017  
 
5 - "Regional transit ensnared in Metro penalty- Federal action aimed at local agency has 
impact on others "caught in the middle," Washington Post, February 19, 2017 
 
6 - "U. S. withholds millions of dollars until Metro Safety Commission is created", 
Washington Post, by Lori Aratani and Martine Powers, posted February 10 at 8:08 PM on 
www.washpost.com and in The Washington Post, p. C1, Sunday February 12, 2017 
 
7 - TIGER grant revision request from MD DOT.  
 
8 - Montgomery County Mobility Assessment Report 2017, Table 1. showing top ten 
most congested roadways (also showing the Purple Line, which has been designed for an 
east-west "corridor" does not address top congestion and mobility priorities).  
 
9 - February 20, 2017 letter and APA petition from Attorney Bradley Heard of Prince 
George's County to Ms. Terry Garcia Crews, the Regional Administrator of Region 3 of 
the FTA, calling for an SEIS for the Purple Line.  
 
10 - Application by Purple Line Construction Partners "To Appropriate and Use Waters 
of the State."  
 
11- "Preliminary Impact Analysis Summary" of application, drafted by "Assigned WMA 
Project Manager" (sic).  
 
12 - Comments by Friends of the Capital Crescent Trail et al., on the Purple Line 
Application to Appropriate and Use Waters of the State.  
 
13 - Hay's Spring Amphipod and Fisheries and Wildlife Omnibus Amendment Act, 
February 2017 - photo, email and notice about amphipod and event.  
 
14 - Montgomery County Historic Preservation Commission approval to move the 
historic Community Hardware and Paint Store in Bethesda. 
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15 - Testimony by John Fitzgerald et al. on Historic Preservation Commission decision to 
move the historic Community Hardware and Paint Store in Bethesda.  
 
16 - Montgomery County Planning Department, Review of County Executive's 
Recommended FY18 Capital Budget and FY17-22 Capital Improvements Program, pages 
4-5, showing there is no State or County budget for the section of the tunnel that would 
run under Wisconsin Avenue.  
(https://www.google.com/webhp?sourceid=chrome-instant&ion=1&espv=2&ie=UTF-
8#q=Montgomery+County+Planning+Department+Review+of+County+Executive+Reco
mmended+FY18+Capital+Budget+and+FY17-22+Capital+Improvements+Program&*) 
 
17 - Declaration of Brian Detwiler, on presence of Barred Owls, February 27, 2017.   
 
18 - Listserv post of Dedun Ingram, Ph.D, re Owls Calling and presence of owls.  
 
19 - Barred Owl location resources  - web sites and resources.  
 
20 - February 22, 2017 request by John Fitzgerald to MTA and County not to cut trees 
dues to Barred Owls in area.  
 
21 - Maryland DNR letter to MTA of October 26, 2011, re Environmental Review for 
Proposed Purple Line, specifying expansion of seasonal restriction.  
 
22 - Email response from Office of Maryland Attorney General Brian Frosh to residents 
inquiring about presence of barred owls and Purple Line construction.  
 
 
 
   
 
 
 
 


